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ELECTION COMMISSION , INDIA . 

1, Aurangzeb Road , New Delhi- 2 
Dated the 15th Agrahavana, 1879 Saka / 

6th December 1957. 

NOTIFICATION 
No. 82/38/57/7265 . WHEREAS the election of Srimati 
Rosamma Punnose as a Member of the Legislative Assembly of 
the State of Kerala from the Devicolam Constituency was called 
in question by an election petition presented under Part VI 
of the Representation of the People Act, 1951, (43 of 1951) by 
Shri Matapilli Balakrishnan Nair , son of Velayudha Panicker , 
I. N. T. U.C. Office, P. O. Mundakkayam , Kottayam District, 
Kerala State ; 

AND WHEREAS, the Election . Tribunal appointed by the 
Election Commission, in pursuance of the provisions of section 
86 of the said Act, for the trial of the said petition has, in pur 
suance of the provisions contained in section 103 of the said Act, 
sent a copy of its Order to the Election Commission ; 

Now , THEREFORE , in pursuance of the provisions of sec 
tion 106 of the said Act , the Election Commission hereby 
publishes the said Order of the Tribunal. 

By order, 
A. KRISHNASWAMY AIYANGAR , 
Secretary to the Election Commission , India . 
THE ELECTION TRIBUNAL, KOTTAYAM 

Present 
SHRI O. CHANDU MENON B. A. & B. L., 

Member, Election Tribunal. 
(District and Sessions Judge, Kottayam ) 
Thursday the 14th of November, 1957 . 

Election Petition No. 38 of 1957. 
Petitioner: 

Mattappillil Balakrishnan Nair, son of Velayudha 

Panicker, I. N. T. U.C: Office, P. O. Mundakayam , 
Kottayam District, Kerala State, 

VS. 
Respondents: 
1. Smt. Rosamma Punnoose, Advocate , P. O. Ponkunnam , 

Kottayam District, Kerala State. 
2. Shri N. Ganapathi, P. O. Munnar Town, Kottayam 

District, Kerala State . 
This petition coming on for trial on 12-9-1957 , 13-9-1957, 
14-9-1957, 5-10-1957 , 12-10-1957 , 18-10-1957 and 30-10-1957 in the 
presence of Sarvashri P. Govinda Menon , V. O. Markose and 
K. Chacko, advocates for the petitioner, Shri M. Thomas , 
advocate for the 1st respondent and Shri M. P.Govindan Nair, 
advocate for the 2nd respondent and having stood over till this 
day , for consideration , the Tribunal passed the following: 

33-4138 
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ORDER 
The Petitioner (ShriMatappilli Balakrishnan Nair) was a 
candidate for election for the General Seat in the Devicolam 
Double Member Constituency (No. 48) , Kerala State . He deli 
vered two nomination papers to the Agricultural Income Tax 
and Sales -Tax Officer, Peermade , who was the Assistant Return 
ing Officer authorised to accept nomination papers , at about 
2 p . m . on 28-1-1957. The last date fixed for making nominations 
was the 29th January 1957. 


2. It is alleged in the petition that the two nomination 
papers were filled up and completed by the petitioner in the 
presence and with the assistance of the Assistant Ruturning 
Officer and they were duly signed by the proposers, who had 
accompanied the petitioner to the Office of the Assistant Return 
ing Officer and also by the petitioner . The two proposers were 
Devasia ( Varkey ) 

and Mohammed Kutty (Mohammed 
Meerannan ) who were and are electors in the Devicolam 
Assembly Constituency. The nomination papers were delivered 
to the Assistant Returning Officer with the deposit of Rs. 250 
required by law . The electoral roll numbers of the two propo 
sers for the two nominations were taken from the electoral roll 
of the Devicolam Assembly Constituency , which was kept in the 
Office of the Assistant Returning Officer, who handed over the 
same to the petitioner for reference. The name of elector 
Devasia (Varkey) appeared against serial number 811 and the 
part of the electoral roll in which his name appeared was 
numbered as 60. The full name of the proposer was given as 
" Devasia Varkey ” and the electoral roll number was given as 
" Devicolam Assembly Constituency , Part 60, Ward No. VI. 
Serial No. 811" . The particulars regarding the other proposer 
Mohammed Kutty were also similarly collected and entered 
in the second nomination paper. The petitioner is an elector 
* in the Alleppey Assembly Constituency (No. 32 ) , Kerala 
State , and he is not an elector in the Devicolam Assembly 
Constituency. His name has been registered against serial 
number 484 in Part 14 (Ward No. 14 , Pallathuruthi, Alleppey 
Municipality ) of the electoral roll for the Alleppey Constituency . 
A copy of this part of the electoral roll was taken by the petiti 
oner to the office of the Assistant Returning Officer and the said 
copy was one received by the President of the Alleppey District 
Congress Committee , as per the rule that every recognised politi 
cal party would be supplied with a few copies of the electoral 
rolls. The petitioner being a candidate put up by the Congress 
Party received the said copy from the District Congress Commit 
tee President for the petitioner s use . The electoral rollnumber 
of the petitioner and other particulars regarding the petitioner 
entered in the two nomination papers were taken from the said 
copy . The Assistant Returning Officer verified whether the en 
tries regarding the names and the electoral roll numbers and 
parts, etc., in the two nomination papers tallied with those in 
the electoral roll of the Devicolam Constituency kept in his office 
so far as the proposers were concerned and with those in the 
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electoral roll of Alleppey produced by the petitioner, so far as 
the candidate was concerned. After satisfying himself that the 
entries in the nomination papers and the rolls tallied, he issued 
to the petitioner two receipts to show that two nomination papers 
were delivered to him by the petitioner . 

3. The nomination papers were taken up for scrutiny on 
1-2-1957 in the office of the Revenue Divisional Officer, Muvat 
tupuzha, by that officer who had been designated by the Elec 
tion Commission to be the Returning Officer for Devicolam 
Assembly Constituency . The petitioner , not being an elector 
in the Devicolam Assembly Constituency , a copy of part 14 of 
the electoral roll for the Alleppey. Constituency , where he is an 
elector, was produced by him before the Returning Officer at the 
time of the scrutiny. The copy thus produced was the copy 
which had been taken to the office of the Assistant Returning 

by the petitioner at the time of filing the nomination 
papers. The petitioner s nomination papers were objected to on 
the ground ( 1) that a certified copy of the electoral rolls of the 
Alleppey Assembly Constituency had not been produced, and 
( 2) that the part and serial numbers of the proposers noted in 
the nomination papers were not correct. The petitioner con 
tended before the Returning Officer that it was not obligatory on 
his part to produce a certified or attested copy of the electroal 
roll and that as regards the slight discrepancy about the parti 
culars about the proposers, he had taken them from the copy of 
the roll which was available in the office of the Assistant Return 
ing Officer on the date of delivery of the nomination papers and 
that he was not responsible, if there was any discrepancy in 
giving the part numbers to the electoral rolls. The electoral roll 
which was available in the office of the Returning Officer was 
referred to and the names of the proposers were found in the 
roll against the serial numbers entered in the nomination papers , 
but the number given to the parts of the electoral roll was found 
to be different from that entered in the nomination papers . 
There was no dispute regarding the identity of the proposers, 
who were present at the time of the scrutiny or of the petitioner . 
In spite of all this, the Returning Officer , without even granting 
an adjournment for 24 hours which was prayed for in writing, 
rejected both the nomination papers which the petitioner had 
presented . 

4. Poll took place in the Devicolam Assembly Constituency on 
the 2nd March 1957 and after the completion of the counting of 
votes; Respondent No. 1 (Smt. Rosamma Punnose) was 
declared elected to the General Seat in the said Devicolam Con 
stituency , and Respondent No. 2 (Shri Ganapathy) was declared 
elected to the reserved seat. This declaration was made by the 
Returning Officer on 10th March 1957. The petitioner submits 
that the nomination papers of the petitioner were improperly 
rejected by the Returning Officer, whose findings, decision and 
grounds for the decision are all wrong, illegal and not sustain 
able. It is alleged that in particular the Returning Officer has 


acted against the clear provisions of Sections 33 and 36 of the 
Representation of the People Act, 1951. The petitioner urges 
the following among other grounds to show that the order of the 
Returning Officer is wrong: 
(a ) Under Section 33 (5 ) of the Representation of the 

People Act, 1951, it was not obligatory on the part 
of the petitioner to produce a certified or attested 
copy of the electoral roll.. The petitioner has com 
plied with all the provisions of Sections 33 and 34 of 
the said Act. There was no dispute regarding peti 
tioner s identity . Moreover, the petitioner, Secre 
tary of the Kerala Branch of the I. N. T. U. C., was 
and is a well -known person . He had contested an 
election to the State Assembly in 1954 from Alleppey . 
The Returning Officer refused to advert to any of 
these matters and mechanically rejected the nomi 

nation papers of the petitioner. 
(b ) The petitioner applied for time to produce certified 

copy, if necessary . The "Returning Officer should 
have allowed this request and granted an adjourn 
ment. He was in error in not doing so and great 
injury has been caused to the petitioner by the 

refusal of the Returning Officer to grant time. 
(c ) Petitioner was not responsible for the discrepancy in 

the entry regarding the part of the electoral roll in 
which the proposer s name appeared . He got the 
number which he entered in the nomination paper 
from the electoral roll which was available in the 
office of the Assistant Returning Officer , on the date 
of the nomination . For this discrepancy the peti 
tioner s nomination paper should not have been 
rejected. The Returning Officer should have refer 
red to the Ward numbers and names. The Return 
ing Officer had neither right nor jurisdiction to 

reject a nomination paper on this ground . 
( d ) The part numbers are not very material. They are 

referred to only for purposes of identification and 
easy verification . These numbers had not been 
supplied by the Registration Officers in due time. 
The petitioner has come to know that with respect 
to many constituencies in Kerala the part numbers 
had not been assigned and communicated even on 
the date ofnomination and nomination papers were 
filed and accepted without the part numbers enter 

ed therein . 
(e ) In any event the Returning Officer found that the 

name of the proposer Devasia appeared against 
Serial No. 811 in Part 115 of the Electoral Roll. The 
name of the other proposer was also seen against 
the serial number given in the nomination paper . 
In his case also the discrepancy was only about the 
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Part number. The Returning Officer should 
have rejected the objection as ultra technical Land 
accepted the nomination when he found that the 
proposer s names were in the voter s list and that 

they were electors in the Devicolam Constituency . 
(f) The Returning Officer should have found that there 

has been no breach of any law , rule or order by the 
petitioner , and in any event, there has been no 

breach of any provision of a mandatory character. 
On these allegations the petitioner submits that the election 
of the 1st respondent who has been returned to theGeneral Seat 
of the Devicolam Assembly Constituency should be declared 
void under Section 100 ( 1 ) ( c ) and also under Section 100 (1 ) 

(d ) ( iv ) . He claims that he was duly nominated as a candi 
date at the recent election for General Seat to the Devicolam 
Assembly Constituency and is therefore a candidate who is 
entitled to present this election petition under Section 81 of the 
Representation of the People Act, 1951. Both the returned 
candidates have been joined as respondents to the petition . It 
is also alleged that a Government treasury receipt showing a 
deposit of Rs. 1,000 has been made by the petitioner in favour of 
the Secretary to the Election Commission and the receipt was 
enclosed as required by Section 117 of the Act . The reliefs 
claimed are : 
( a ) that the election of the 1st respondent to the General 

Seat in the Devicolam Assembly Constituency , 

Kerala State, be declared void ; and 
(b ) that the 1st respondent be ordered to pay the costs of 

the petitioner, 
5. The 1st respondent has filed a written statement denying 
the petitioner s allegation that he filled up the nomination papers 
in the presence and with the assistance of the Assistant Returning 
Officer and further contending that the Assistant Returning 
Officer could not be held liable for the furnishing of incorrect 
electoral roll numbers in the petitioner s nomination papers, that 
the number of the part of the electoral roll furnished is wrong 
and is insufficient for the Returning Officer to find out whether 
the proposers were voters of the Assembly Constituency , that 
the petitioner at the timeof scrutiny did not comply with the 
provisions of Sections 33 (5 ) and 36 of the Representation of the 
People Act, that the averments and contentions in paragraphs 
4 , 5 , 6 and 7 of the petition are not correct and are denied, that 
the entries in the nomination paper regarding electoral roll 
number of the proposers were not correct and the furnishing of 
the wrong electoral roll number of the proposer is sufficient to 
reject a nomination paper, that the Returning Officer rejected 
the nomination papers of the petitioner because he was not able 
to fix the identity of the proposer and because the candidate did 
not prove before him that he was a voter of the Alleppey 
Assembly Constituency , that the identity of the candidate and 


proposers was in dispute and as such it was the only possible 
course for the Returning Officer to reject the petitioner s nomi 
nation paper, that the rejection of the nomination papers was 
quite correct, that even if the groundsmentioned in the order of 
the Returning Officer for rejection of the nomination papers are 
insufficient, there were other grounds in existence at the time of 
the scrutiny which would entaii rejection of the nomination 
papers of the petitioner , that to the best of her knowledge the 
petitioner was at that time a Director of a Company in which the 
Government of India had a large number of shares, that the 
grounds mentioned in the petition to show that the act of the 
Returning Officer is illegal are quite insufficient, that the rejec 
tion of the nomination papers is strictly in compliance with the 
provisions of law and that there is no sufficient reason to find 
that the rejection was improper , that the prayer of the petitioner 
that the 1st respondent s election alone should be declared void 
is not legal and cannot be granted , that the 1st respondent is not 
liable for the petitioner s costs but is entitled to be paid her costs 
and that the petition has to be rejected . 

6. The 2nd respondent contends in his written statement that 
he was a candidate for the seat reserved for the scheduled castes 
in the Devicoſam Assembly Constituency and he was declared 
elected , as he secured larger number of votes than any other 
candidate for the reserved seat, that the rejection of the nomina 
tion paper of the petitioner, who was a candidate for the General 
Seat, has not affected the election for the reserved seat, that the 
petitioner has not questioned the validity of the election of the 
2nd respondent and, as such ; under law , the election of the 2nd 
respondent is not liable to be interfered with and that the 2nd 
respondent did not object to the acceptance of the nomination 
paper of the petitioner. 
7. The following issues were framed : 
( 1) whether the rejection of the nomination paper of the 

petitioner was improper and invalid ? 
(2 ) whether the petitioner is the Director of a Company 

in which theGovernment of India holds any share 
or financial interest, and if so , is he disqualified 
from standing as a candidate for election to the 

State Legislative Assembly ? 
( 3 ) whether the election of the 2nd respondent also has to 

be declared void , if it is found that the election of 

the 1st respondent is void ? 
(4 ) To what reliefs, if any, are the respective parties 

entitled ? 
8. Issue No. 1: The petitioner who is a voter in the Alleppey 
Assembly Constituency was a candidate for election for the 
General Seat in the Devicolam Double Member Constituency 
and two nomination papers (Exts. P - 2 and P - 5 ) were delivered 
by him to the Assistant Returning Officer , P. W. 1, on 28-1-1957 . 
The proposer in Ext. P - 2 is Devasia Varkey ( P. W. 4 ) . The pro 
poser in Ext. P - 5 is oneMohammed Kutty . These two proposers, 
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according to the petitioner, are electors in the Devicolam Assem 
bly Constituency . It is the evidence of P.W.1, the Assistant 
Returning Officer, who accepted the nomination papers and 
P.W. 3, the petitioner, that the petitioner wanted to see the 
electoral roll for the Devicolam Assembly Constituency for the 
purpose of filling up the nomination papers, that P. W. 1 placed 
at the disposal of the petitioner and the proposers , the electoral 
roll Ext. P - 1, that the petitioner had taken with him a copy of 
the electoral roll of the Alleppey Constituency , Ext. P - 3 and 
that the nomination papers were filled up with reference to 
Ext. P - 1 so far as the particulars regarding the proposers were . 
concerned and with reference to P.3 so far as the particulars 
related to the petitioner and that P. W.1 verified the nomination 
papers with reference to Exts. P - 1 and P - 3 and found that the 
entries in the nomination papers tallied with the entries in those 
rolls. P. W. 1 also deposes that he got Ext. P - 1 from the Tahsildar 
who was the Electoral Registration Officer. Scrutiny of the 
nomination papers was held by the Returning Officer (P. W.2) 
at the office of the Revenue Divisional Officer , Muvattupuzha, 
on 1-2-1957. When the nomination papers P - 2 and P - 5 were 
taken up, the petitioner was not there . The petitioner and the 
proposers reached the place about half an hour afterwards and 
then P.W. 1, who was present there , stated that they had come. 
The nomination papers P -2 and P - 5 were then taken up by 
P. W.2 for scrutiny . Two objections were raised by some 
candidates including the 1st respondent. The objections 
were noted by P.W.2 in the orders passed by him and the two 
nomination papers were rejected . It is the contention of the 
petitioner that the order of rejection passed by P.W.2 is im 
proper and illegal, that the nomination should have been accepted 
as valid and that therefore the election of the 1st respondent is 
liable to be declared void . 

9. It is necessary to refer to some more facts before consider 
ing the question whether the rejection of the nomination papers 
was proper and legal. As already stated , the petitioner 
requested P.W.1 to give him the copy of the electoral roll of the 
Devicolam Constituency for the purpose of filling up the parti 
culars regarding the two proposers relating to the electoral roll 
number. The electoral roll number is defined in Section 2 ( b ) of 
the Representation of the People (Conduct of Election and 
Election Petitions) Rules, 1956 and it means : 

" (i) the serial number of the entry in the electoral 

roll in respect of that person ; 
( ii ) the serial number of the part of the electoral roll 

in which such entry occurs ; and 
( iii) the name of the Constituency to which the 

electoral roll relates." 
In Ext. P -2 , the nomination paper in which the proposer is 
Devasia Varkey, the electoral roll number of the proposer is 
given as follows : " Devicolam Assembly Constituency - Part 60 
Ward No. VI-- Serial No. 811" . Ext, P - 4 is the electoral roll 


for the Devicolam Assembly Constituency which was used by 
P.W.2 for scrutiny. Ext. P - 4A is the entry relating to Devasia 
Varkey. It will be seen that the part No. is noted in manu 
script as “ Part 115 " . The serial number in Ext. P - 4A which 
relates to Devasia Varkey is 811. At the end of this part 115 
there is a printed sheet Part F - 6 . There it will be seen that 
against the word " Mandalam Constituency " " Manimala" is 
printed, that the word " Manimala " is scored off and the word 
" Devicolam " is written in manuscript. It also shows 
that against the word " Number " , 60 

was printed , and 
that that was scored off and 48 was written in manu 
script. Ext. P - 1 which was the electoral roll referred to 
at the time of filling up the nomination paper and which was 
placed at the disposal of the petitioner and the proposers by 
PW1 also contains a printed sheet " Part F (6 ) " where also 
against number , 60 is printed. The next page shows that part 
115 is written in manuscript. A comparison of the entries re 
lating to the electoral roll number in Ext. P -2 with the particu 
lars given in Ext. P - 4 will show that the Constituency, ward 
number and the serial number for Devasia Varkey (proposer ) 
are correctly stated but that the part number is wrongly stated 
in Ext. P - 2 by showing 60 instead of 115. The serial number for 
Devasia Varkey is 811 in Ext. P - 2 , in Ext. P - 1 and in Ext. P -4 . 
So the only mistake in Ext. P - 2 so far as the electoral roll num 
ber of Devasia Varkey is concerned is that instead of noting the 
part number as 115 it was noted as 60. It may be pointed out 
that as regards the nomination paper Ext. P - 5 also , wherein the 
proposer is Mohammed Kutty , the only mistake is in mentioning 
the part number . In Ext. P -5 also the Constituency , ward num 
ber and the serial number are correctly stated. It is the evi 
dence of PW1 that he received on 29-1-1957 another revised elec 
toral roll and that then he found out the correct part number 
for the proposers in P - 2 and P -5 and realised that it was not 60, 
but that he could not then get it corrected as the nomination 
papers had already been sent to PW2. It is his further evidence 
that he went to Muvattupuzha and was present at the time of 
scrutiny for the purpose of clearing up any doubts or difficulties 
that might arise . He also states that at the time he accepted the 
nomination papers he found the entries in Ext . P - 2 and P - 5 re 
garding the proposers tallying with those particulars in Ext. P - 1 
To put it briefly , on perusal of Ext. P -1, the petitioner , the pro 
posers and PW1 all thought that the printed number 60 was the 
part number , and therefore the part number was entered in the 
nomination papers accordingly . This position clearly emerges 
from the evidence . It may also be noted at this stage 
that P.W. 1 is not able to say when the manuscript entry regard 
ing the part number as 115 was made in Ext. P - 1 . I may also 
state that the learned counsel for the petitioner represented 
that the proposer (P. W. 4 ) was a voter in Ward No. VI in the 
Peruvanthanam Village which was previously in the Manimala 
Constituency , that after the formation of the Kerala State there 
was a redelimitation of Constituencies under Rule 24 of the Re 
presentation of the People (Preparation of Electoral Rolis ) Rules, 
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1956 and that then the Peruvanthanam Village was tacked on to 
the Devicolam Constituency and the new part number 115 was 
given and that that was how manuscript corrections happened 
to be made in the printed electoral rolls. 

10. I have already stated that the petitioner s contention is 
that at the time of the filing of the nomination papers and the 
scrutiny of the nomination papers he produced the electoral roll 
Ext. P - 3 which relates to the part of the Alleppey Constituency 
where his name appears as an elector . Ext. P - 10 is a certified 
.copy of the electoral roll of 1957 for the Alleppey Assembly 
Constituency . All the particulars given in the nomination 
papers Exts. P -2 and P - 5 regarding the candidate, such as, name, 
electoralnumber etc., are found to tally with the particulars 
given in Ext. P - 10. It is also seen that Ext. P - 3 is a correct or true 
copy of Ext. P - 10, so far as that particular part is concerned . 
At the time of the scrutiny P. W. 2 asked the petitioner to pro 
duce a certified copy of the electoral roll of the Alleppey Consti 
tuency . The petitioner produced Ext. P - 3 which he had taken 
with him . The Returning Officer insisted on the production of a 
certified copy. The petitioner then filed the petition Ext. P -6 
praying for an adjournment by 24 hours to enable him to pro 
duce a certified copy . That petition was rejected by the Return 
ing Officer. After all these things were done the nomination of 
the petitioner as a candidate was rejected. These are all the 
material facts. 

11. It is now necessary to consider what exactly are the 
grounds on which the nomination of the petitioner was rejected. 
As I have already stated , Ext. P - 7 is the order rejecting the 
nomination paper , Ext. P - 2 and Ext. P -8 is the order rejecting 
the nomination paper , Ext. P - 5 . In both these orders it is stated : 

" Objection was raised to the acceptance of this nomina 

tion paper on the ground ( 1) that a certified copy 
of the electoral rolls of the Alleppey Assembly Con 
stituency of which the candidate is said to be a voter 
has not been produced ; and (2 ) that the part and 
serial number of the proposer noted in the nomi 
nation paper is not correct. I find that both these 

objections are correct on the face of it." 
In Ext. P - 7 it is further stated as follows : 
" Subsequently the candidate and the proposer appeared 

but even then a certified copy of the electoral roll 
of the Alleppey Constituency was not produced by 
them . It is stated that the name of the proposer is 
found in the electoral roll though in another part . 
I found that the name appears in part No. 115 as 
No. 811 against part No. 60 serial No. 811. Though 
this may be a mistake in writing up the part 
number , the correction ought to have been made at 
the time of presenting the nomination paper and 

not at this stage . This together with the fact that 
39-4188 
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an attested copy of the electoral roll of the Alleppey 
Constituency has not been produced , makes the 
nomination invalid . The nomination paper is 

rejected " . 
In the order Ext. P - 8 it is further stated as follows : 
“ The candidate requests for time for 24 hours to pro 

duce the certified copy. But it will be noted that 
the provision of Section 33 is mandatory that it shall 
be produced at the time of scrutiny at least. ( The 
Returning Officer himself underlines the portion 
" that it shall be produced at the time of scrutiny 
at least" ) . This had not been done. Also the name 
of the proposer is found as No. 927 of Part 111 of 
the rolls against part 60 serial No. 927. This mis 
take ought to have been corrected at the time of 
presentation of the nomination paper. I cannot 
possibly allow the request to grant time for produc 
ing the certified copy nor could I cancel the mistake 
in the nomination paper at this stage. For the 

above reasons the nomination paper is rejected ." 
A perusal of the orders Exts . P - 7 and P -8 passed by the 
Returning Officer will show that the two grounds on which 
the nomination was rejected are : ( 1) A certified copy of the 
electoral roll of the Alleppey Constituency was not produced 
and (ii) that the part number shown for the proposer was 
not correct. The orders will further show that the Returning 
Officer thought that the provision in section 33 was man 
datory to the effect that the candidate should produce a 
certified copy of the electoral roll at the time of scrutiny 
and that the Returning Officer had not even the power to 
give time to the candidate to produce a certified copy . The 
orders will also show that the correct electoral roll number of 
the proposer was readily pointed out by the candidate at the 
time of the scrutiny and that the Returning Officer also saw in 
the electoral roll the correct electoral roll number of the pro 
posers. The orders also make it clear that the Returning Officer 
found that themistake regarding the part number in the nomi 
nation paper, viz : the quoting of part No. 60 for part No. 115 or 
111 as the case may be, was a mistake " in writiny of the part 
number " and that the Returning Officer had no power to 
correct the mistake and therefore he thought that he was bound 
to reject the nomination . The question is whether the rejection 
of the nomination of the petitioner on the grounds mentioned 
above can be regarded as proper. At this stage , I have to point 
out, that the learned counsel for the 1st respondent contended 
that the Returning Officer was not satisfied with the identity of 
the proposer and that he was also not satisfied that he could act 
upon the copy of the Alleppey Assembly Constituency electoral 
roll produced by the candidate, taking it as a true copy . 

The 
contention of the learned counsel is that a candidate is 
bound to satisfy the Returning Officer , at the time ofthe scrutiny, 


that the nomination papers are in order, by complying with the 
provisions contained in Sections 33 and 35 of the Act, and that 
the candidate (petitioner ) and the proposers did not satisfy the 
Returning Officer (P. W. 2) regarding the validity of the nomi 
nation in that manner and at that stage . The learned counsel 
further contended that it was open to the 1st respondent to 
raise other contentions than those embodied or contained in the 
order of rejection of the nomination paper , for the purpose of 
showing that the nomination was not valid and was therefore 
liable to be rejected on other grounds also . Quite a number 
of decisions of Election Tribunals were cited before me by the 
learned counsel for the 1st respondent to show that other grounds 
than those contained in the order of rejection can also be raised 
and relied on to show that the rejection of the nomination was 
valid . I shall refer only to a decision of the Supreme Court 
reported in A. I. R. 1955 Supreme Court 233 * where it was 
observed that the Tribunal must be regarded as a court of appeal 
against the decision of the Returning Officer and as such pos 
sessed with jurisdiction co -extensive with that of the Returning 
Officer. The respondent is entitled , in my opinion, to raise 
other grounds also, to show that the rejection of the nomination 
is valid . 

12. Though the respondent is entitled to raise also other 
grounds, in considering the correctness or otherwise of the 
grounds on which the Returning Officer actually rejected the 
nomination , such other or additional grounds should not be 
mixed up with the grounds given by the Returning Officer, and 
it cannot be urged by the importation of such additional grounds 
into the order that as a matter of fact the Returning Officer was 
guided or influenced by considerations which were never in his 
mind at the time of the rejection of the nomination . In other 
words, we have to see first whether the grounds mentioned 
by the Returning Officer are valid so as to entail a rejection 
of the nomination . If those grounds will justify the rejection 
of the nomination , then the rejection has to be upheld . If on 
the other hand , those grounds mentioned by the Returning 
Officer in his order cannot justify the rejection of the nomina. 
tion , it will have to be found that the rejection of the nomina 
tion on those grounds cannot be sustained . Then the Tribunal 
has to see whether there are additional grounds or other 
grounds than those mentioned in the order which would show 
that the nomination was not valid. If there are such other 
grounds, then also the rejection of the nomination will have to 
be upheld . If there are no other valid grounds also to justify 
the rejection of the nomination , then it will have to be found 
that the nomination was improperly or illegally rejected . 
The learned counsel for the 1st respondent contended that the 


* A . I. R. 1955 Supreme Court 233 in Hari Vishnu Kamat v Ahamad 

Ishaque. 
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Returning Officer was not able to satisfy himself that the copy 
of the electorol roll relating to the Alleppey Constituency 
produced by the candidate was a true copy and that therefore he 
had no other go but to reject the nomination paper. This ground 
is not mentioned in the order Ext. P - 7 or Ext. P - 8 . The learned 
counsel for the 1st respondent again urged that some dispute 
was raised regarding the identity of the proposers and that the 
Returning Officer was not able to satisfy himself about the 
identity of the proposers. This ground is also not stated either 
in Ext. P - 7 or Ext. P -8 . These two points or grounds urged by 
the learned counsel for the 1st respondent, either by way of 
addition to or in the guise of amplification or elucidation of the 
grounds contained in the order of rejection passed by the 
Returning Officer, do not find a place in the order itself. The 
observations of the Supreme Court in A. I. R , 1952 Supreme 
Court 16 * may be referred to with advantage . They are as 
follows: 

" Public Orders, publicly made, in exercise of a 

statutory authority cannot be construed in the light 
of explanations subsequently given by the officer 
making the order of what he meant, or of what was 
in his mind or what he intended to do . Public 
orders made by public authorities are meant to 
have public effect and are intended to effect the 
actings and conduct of those to whom they are 
addressed and must be construed objectively with 

reference to the language used in the order itself.” 
A Returning Officer who scrutinises a nomination paper and 
accepts or rejects it exercises a quasi- judicial function as a 
statutory authority . The observations of the Supreme Court 
mentioned above apply to the instant case , I have already pointed 
out what are the two grounds on which the order of rejection is 
based . I shall now proceed to consider whether those two 
grounds are correct or not. 

13. The first ground is that the candidate or proposers did 
not produce a certified or attested copy of the electoral roll of 
the Alleppey Constituency in which the candidate is an elector . 
The relevant provision of aw is Section 33 (5 ) of the Represen 
tation of the People Act, 1951, It is as fellows : 

" Where the candidate is an elector of a different consti 

tuency , a copy of the electoral roll of that consti 
tuency or of the relevant part thereof or a certified 
copy of the relevant entries in such roll shall , unless 
it has been filed along with the nomination paper , 
be produced before the Returning Officer at the 

time of scrutiny " . 
* A. I. R. 1952 Supreme Court 16 - Commissioner of Police, Bombay 
v . Gordhandas Bhanji: 
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This sub section only requires the production of " a copy of the 
electoral roll. 

.or of the relevant part thereof or a 
certified copy of the relevant entries in such roil .. 
If the candidates produces only an extract relating to the rele 
vant entry or entries then that will have to be a certified copy. 
But where the candidate produces a copy of the entire electoral 
roll of the constituency or the relevant part thereof it is enough 
if he produces a copy . The word " certified" is used in connec 
tion with the production of a particular entry or entries and the 
word " certified ” is omitted when referring to the. " copy of the 
electoral roll or a part thereof” . A copy of course means à 
correct or true copy . The word copy is explained or defined 
in Wharton s Law Lexicon . Copies may be regarded as of two 
kinds i. e . ( 1 ) true copies which are not certified as such 
and (2) true copies which are certified as such . Section 
33 (5 ) only enjoins the production of a copy which means 
a true copy and not the production of a certified copy. The Re 
turning Officer thought, as will be seen from the order passed 
by him , that a certified copy of the electoral roll or part was 
necessary . That in my view , is wrong . I do not think that it 
is necessary to refer to any authority for the purpose of show 
ing that the word copy in Section 33 (5) means only a true copy 
and that it does not mean a certified copy. If any authority is 
necessary , I may refer to a decision of the Madras High Court 
in V. E.L. R. 341* . In that case the copy produced was not a 
certified copy. 

14. The learned counsel for the 1st respondent contends , that 
as there was nothing in the copy produced by the candidate 
itself to show that it was a true copy, it was not possible for 
P. W. 2 to act on it. He also contends that Section 33 (5 ) is a 
mandatory provision and that the Returning Officer was not 
bound to and also could not give an adjournment to enable the 
candidate to comply with a mandatory provision of law , by the 
production of a certified copy . It is also urged by the learned 
counsel that the candidate acted wrongly in taking back the 
copy which he had produced before P.W. 2. at the time of the 
scrutiny and that it has not been proved that Ext. P - 3 is 
self-same copy which was shown to the Returning Officer. I 
shall first consider whether Ext. P - 3 was the self - same copy 
which was produced . It is the evidence not only of P. Ws. 3 
and 5 but also of R. W. 1 , (the 1st respondent) that each recog 
nised political party is entitled to get free from the Government 
two copies of the electoral rolls. R. W. 1 states that a copy of 
the electoral roll was given to her by the Secretary of the 
Communist Party , as she belonged to that party , and that 
there was nothing in that copy itself to show that that copy 
was given to her by the Secretary of the Communist Party . She 
does not say that the free copies supplied to the recognised 
Political parties would be certified or attested copies or they 
would contain any inherent evidence of their being true copies. 


* V . E. L. R. 341--Sambandam v. Election Tribunal, Madras and others 
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Now , P.W.5 is the President of the District Congress Com 
mittee at Alleppey . It is his evidence that the relevant part of 
one of the electoral rolls received by him from the Government 
on behalf of the Congress Party was given by him to P.W.3, 
who was a candidate on the Congress ticket. As there is noth 
ing in Exi. P - 3 itself to show that that was the copy which was 
actually given by him to P.W.3 he does not positively affirm 
that that was the copy given by him . P.W.3 the candidate 
states that P.W.5 got free copies of electoralrolls from the Gov 
ernment and that P.W.5 gave him Ext. P - 3 which was a part of 
one of such copies obtained . P.W.3 further swears that it was 
Ext. P -3 which he produced before P.W.1 at the time of filing 
the nomination and that it was Ext. P - 3 which he produced 
before P.W.2 at the time of the scrutiny of his nomination. 
Ext. P - 3 was submitted by him to the Election Commission 
along with the Election petition as an annexure . P.W. 1 also 
supports the evidence of P.W.3 . I do not find any reason to 
disbelieve this evidence of P.W.3. I accept the evidence that 
Ext. P - 3 was the copy which was produced by P.W.3 before 
P.W1 and P.W.2. Ext. P - 10 is a certified copy of the electoral 
roll for the Alleppey Constituency . On acomparison of Ext. P - 3 
with Ext . P - 10 it is clear that Ext. P -3 is a true or correct copy . 
It is now clear that the copy which was produced by the candi 
date , as required by Section 33 (5 ) of the Act, (Ext. P - 3 ) , was a 
true copy and that under Section 33( 5 ) he was only bound to 
produce a true copy . 

15. I shall now consider whether the contention that the 
Returning Officer was not bound to and could not give time to 
P.W. 3 to produce a certified copy is or is not correct. The 
alleged mandatory provision (Section 33 (5 ) of the Act ) only 
requires the production of a true copy. It is now found that 
as a matter of fact by the production of Ext. P - 3, P.W.3 had 
complied with that provision . Hence the timeasked for by P.W.3 
was not for complying with a mandatory provision of law but 
only for complying with what he was asked to do by P. W.2, 
whether P. W. 2 was justified or not in insisting on the produc 
tion of a certified copy. Taken at its worst, the time asked for 
was not to comply with a provision of law , but it was to satisfy , 
P. W.2 that the provision of law had already been complied 
with . In Section 36 (5 ) it is stated that : 
" The Returning Officer shall hold the scrutiny on the date 

appointed in this behalf under clause (b ) of Section 30 
and shall not allow any adjournment of the proceedings 
except when such proceedings are interrupted or 
obstructed by riot or open violence or by causes beyond 

his control" . 
It is this provision that is relied on by the learned counsel for 
the 1st respondent to show that the Returning Officer (P. W.2) 
was not bound to and also could not adjourn the proceedings to 
enable P. W. 3 to produce a certified copy or extract. 

But 
then this sub -section (5 ) is followed by a proviso and it is as 
follows : 
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" Provided that in case an objection is made the candidate 

concerned may be allowed time to rebut it not later 
than the next day but one following the date fixed for 
scrutiny , and the Returning Officer shall record his 
decision on the date to which the proceedings have been 

adjourned . 
This proviso shows, that where there is an objection raised 
regarding the validity of the nomination , the concerned candi 
date may be given time to rebut the objection. The learned 
counsel for the 1st respondent contends that this proviso will 
apply only to cases where the objection is raised by another 
candidate, agent or somebody else, and not to a case where the 
Returning Officer himself takes an objection to the validity of 
the nomination . For one thing this objection was raised, accord 
ing to the evidence of P. Ws. 2 and R. W. 1, by 1st respondent 
and some others . Further the wording of the proviso does not 
warrant this interpretation , and it is a well settled principle 
of construction , that where the language of a section or provision 
of law is clear and unambiguous, words not in the statute or 
section cannot be imported into it, so as to modify what the 
legislature has expressed . This proviso states in broad and 
general terms that in case an objection is made time should be 
given to rebut it. It does not say that the objection should be 
by a particular person . In other words, the proviso looks at 
the question or problem from the point of view of the existence 
or otherwise of an objection to the validity of the nomination , 
and not from the point of view of the person whomay be raising 
an objection . If an objection exists, which requires to be re 
butted , then time can be given . Now , I have already pointed out 
that the candidate was bound to produce only a true copy under 
Section 33 (5 ) and that the copy produced by PW . 3 was in 
fact a true copy . The candidate affirmed that it was a copy as 
mentioned in Section 33 ( 5 ) and said that he was bound to pro 
duce only that. That is the evidence of P. W.3. The Return 
ing Officer insisted on the production of a certified copy. If what 
the Returning Officer wanted to find out was whether there was 
a compliance with the provision in Section 33 ( 5 ) he should , in 
my view , have held a summary enquiry , and for that purpose , 
he should have given time as stated in Section 36 (5 ) proviso. 
Imay also add that the word may in certain cases and under 
certain circumstances will mean must . Where a stautory 
authority is clothed with authority to perform a particular fun 
ction , and a citizen in respect of whom or whose rights such 
functions have to be performed is given a right to adduce evi 
dence or to do a particular thing, the expression may , ena 
bling the authority to do a thing or to give time,must be taken 
to mean must . There are quite a number of decisions in sup 
port of this position and this is also stated in Maxwell s Inter 
pretation of Statutes, (Vide pages 239 and 244 ofMaxwell s Inter 
pretation of Statutes 10th Edn .) and A. I. R. 1950 Supreme Court 
222. On a consideration of these circumstances,it appears to me 
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that P. W. 2 acted wrongly in refusing the request of P. W. 3 for 
time to produce a certified copy or extract. First of all , 
P.W.3 was not bound to produce a certified copy . He complied 
with the provision in Section 33 (5 ) by the production of Ext. 
P -3 . If the Returning Officer felt that there was some objection , 
then he should have given time under the proviso to sub 
section 5 of Section 36 to produce a certified copy or extract. 
And finally the order of rejection passed by the Returning 
Officer is based on the ground that a certified copy was not 
produced , obviously because he thought that the law required 
the production of a certified copy. The order does not show 
that he ever felt that Ext. P.- 3 was not a true copy . In his 
examination in chief P. W. 2 states : 

" Nobody said that the printed copy (Ext. P - 3 ) was not 

a true copy of the electora roll They simply 
stated that it could not be accepted as a true copy. 
I cannot say whether it was on the ground that it 

was not a certified copy that they objected ." 
No doubt , P. W. 2 said in his cross- examination that " Regarding 
the correctness of P - 3 and also regarding the identity of the 
proposer objections were actually raised there ." Here itself 

may point out, that in his examination in chief, a specific 
question was put to P. W. 2: " Did anybody take objection to the 
identity ? and he answered clearly, " No." R. W. 1 is the 
1st respondent and in her examination in chief she says that 
she raised objection on two grounds: " (i) the certified copy 
of the electoral roll in Alleppey Constituency in which the 
petitioner was said to be a voter was not produced and (2 ) 
I also raised objections regarding the identity of the pro 
posers in Exts. P - 2 and P - 5 . Mr. Sarma and some others also 
raised the same objections." R. W. 1 the 1st respondent has 
stated what exactly were the two objections raised by herself, 
Mr. Sarma and some other candidates, and she states that the 
objection which related to the production of a copy of the electo 
ral rollwas that a certified copy should be produced . She does 
not say that anybody said or felt that Ext. 1-3 or the copy pro 
duced by the candidate was not a true copy. I am unable to 
accept the evidence of P.W. 2 that objection was actually raised 
that the copy produced was not a true copy. A consideration 
of the foregoing circumstances will show that by the produc 
tion of Ext. P - 3 the candidate (P. W. 3) had complied with the 
provisions of law and the nomination was not liable to be reject 
ed on that ground . 

16. Here itself I shall dispose of the contention of the learn 
ed counsel for the 1st respondent that P. W. 3 should not have 
taken back the copy produced by him (Ext. P.3 ) but should 
have left it with P.W.2. What Section 33 (5 ) states is that 
" a copy or a certified extract shall, unless it has been filed along 
with the nomination paper, be produced before, the Returning 
Officer at the time of scrutiny ." 

The word file means to make 
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it, i. e . the particular paper, a part of the file . Produce means 
to show for the purpose of inspection . File and produce 
dencte different ideas and these two words are used in juxta 
position in Section 33 (5 ) itself. The Sub section refers to the 
production of the copy at the time at the scrutiny, if it had not 
been filed at the timeof the filing of the nomination . There was 
nothing illegal or wrong in taking back Ext. P - 3. On a consi 
deration of the facts and circumstances mentioned above, 
I find that the nomination of P.W. 3 was not liable to be reject 
ed on the ground that a certified copy of the electoral roll was 
not produced or on the ground that the copy produced was not 
proved to be a true copy , as there was no dispute regarding the 
correctness of the copy and even if there was dispute no oppor 
tunity was given to prove it, by granting , an adjournment, as 
contemplated by the proviso to section 36 (5 ) . 

17. I shall now consider the second ground mentioned in the 
order of rejection of the nomination . What I have stated above 
with reference to the observations of the Supreme Court in 
A. I. R. 1952 Supreme Court 16 applies to this also . The order 
passed by the Returning Officer has to be construed objectively , 
with reference to the language used in the order itself. Of 
course, the additional grounds urged by the learned counsel for 
the 1st respondent also can be considered for ascertaining 
whether the nomination paper was rightly rejected or not, and 
that also will be considered. It is stated in the order that it was 
pointed out to theReturning Officer that the name of the proposer 
appeared in the electoral roll, though in another part, and that 
he (the Returning Officer ) found that the name appeared in part 
No. 115 as No. 811 against part No. 60 serial No. 811. This 
relates to the proposer , Devasia Varkey (P.W.4 ) . In the order, 
Ext P -8 , by which the nomination paper Ext. P - 5 was rejected, 
it is stated that the name of the proposer is found as No. 927 of 
part 111 of the rolls against part 60 serial No. 927. It is clear 
from these orders of the Returning Officer that he found the 
part number and serialnumber of the two proposers, and that 
the mistake noted was, that instead of showing the part number 
as 115 in the case of P.W. 4 and as 111 in the case of proposer in 
Ext. P -5, they were respectively shown as part No. 60, serial 
No. 811 in Ext. P - 2 and as part No. 60, serial number 927 in 
Ext. P - 5 . The serial numbers were correct and the mistake 
related only to the part numbers. In the order, the Returning 
Officer expressly states thatthis was a mistake in writing up. 
The position is now clear , that the only defect found by the 
Returning Officer in the two nomination papers was that a wrong 
part number was mentioned and that the candidate pointed out 
the correct part number then and there at the time of scrutiny, 
and the Returning Officer was satisfied that the proposer s name 
was in the electoral roll. He also recognised that only a mistake 
was committed in writing up the part number and this is 
expressly stated in the order. The question now is whether such 
a mistake in mentioning the part number is a fatal mistake or a 
mistake of a non - substantial character . 

33-4138 
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18. Both sides relied on certain decisions. 

Most of the 
decisions taken to my notice were decisions of Election Tribunals. 
A few decisions of the Supreme Court and High Courts were 
relied on . 

I shall consider the decisions of the Supreme Court 
and the High Court and shall also generally dealwith the decisions 
of the Election Tribunals . In the * Law of Llections and Election 
Petitions in India by Nanak Chand Pandit and Gyan Chand 
Mathur, 1957 Edition, this point is considered with reference to 
the decided cases , on pages 84 and 85. The learned authors state 
as follows: 

" In the older cases, before the Representation of the 

People Act , 1951, there was a conflict of opinion on 
the question whether the omission of the name of 
sub -division of the constituency in the nomination 
paper was fatal to the nomination . 

That it was 
fatal was held in the Raipur North and Punjab North 
East Towns cases. The contrary view was taken in 
the Palamau , Tirhut, Aligarh District West and 
Rawalpindi and Lahore Division cases . The latter 

view is the correct view ." 
The loarned authors further point out how the principle has 
to be applied to individual cases. They state as follows: 

" The sound rule to follow seems to be this . If in spite 

of the total omission to describe the Sub division or 
inadequate description , the name can easily be 
located, it must be held that there has been a sub 
stantial compliance and the nomination is good. But 
if the information is so meagre as to entail a laborious 
search of the electoral rolls, it must be held that 
there has not been substantial compliance and the 

nomination would be bad ." 
It appears to me that this is a correct exposition of the princi 
ples, if I may say so with respect. 

19. In + Tikaram Sharma v . Lalit Bahadur Kharga & others, a 
decision of the Election Tribunal, West Bengal, reported on page 
175 of Dcabia s Election Reports, Vol. I - 1956 Edn ., it was held 
that the nomination paper was illegally rejected and that the 
omission to give the name of the sub -division was not a material 
defect in the circumstances of that case . It was pointed out 
that : 

" When carrying out the scrutiny of nominations the 

Returning Officer is performing a judicial function , he 
should conform to judicial standards and should not 
mechanically reject nomination on account of unsub 
stantial irregularities. He should not regard the Pro 
vision authorising him to hold a summary enquiry a 


* The Law of Elections and Election Petitions in Iudia - 1967 Edo . page ! 

84 and 85 . 
+ Tikaram Sharma v . Lalit Bahadur Kharga and others -- page 175 

Doabia s Election Reports, Vol. 1-1956 Edn . 
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dead letter. If any obscurity can be cleared up there 
and then by a summary enquiry, he should not shirk 

from holding the enquiry. 
These observations were extracted from the decision of the 
Election Tribunal, Bombay in another case reported in Doabia 


247. 


20. The judgment of the Supreme Court in * Karnail Singh v. 
Election Tribunal (10 E.L.R. 189) is a very short decision and 
it was given in the appeal against the order of the Election 
Tribunal, Hissar reported in **6 E.L.R. 368. That was a case 
which related to the rejection of a nomination paper on the 
ground that column No. 8 in the nomination form was not duly 
filled up. The learned Judges of the Supreme Court held : 

" The only defect pointed out was that the name of the 

sub division was not stated therein, but on the evidence 
it was quite clear that there was no difficulty in identi 
fying the candidate and the candidate himself pointed 
out to the Returning Officer the entry of his name in the 
electoral roll. The defect, in these circumstances, was a 
technical one and the Tribunal was perfectly right in 
holding that the defect was not of a substantial character 
and that the nomination paper should not have been 

rejected.” 
This decision of the Supreme Court , in my opinion , 
aptly applied to the instant 

case. In the case now 
before me, a mistake was committed in showing the 
part number . In the Supreme Court decision just now 
mentioned , the mistake 

was about the sub - division 
number . The evidence is conclusive in this case that the correci 
electoral roll number was immediately pointed out to the 
Returning Officer at the time of the scrutiny . The order of the 
Returning Officer itself states that he found the correct part 
number and that a mistake was committed in the nomination 
paper in writing up the part number . In the Supreme Court 
casementioned above it was an instance of a total omission re 
garding the sub -division number . In the instant case it is only 
a mistake committed in showing the part number. A mistake in 
showing the part number certainly cannot be a more serious 
mistake than omitting the number altogether . On a considera 
tion of this Supreme Court decision , in my view , it has to be 
held , that the defect in the nomination paper in this case was a 
technical or clerical mistake and that the defect was not of a 
substantial character The facts of the case are mentioned in 
detail in 6 E. L. R. 368. In +Matradas & others v . Dhara Singh & 
others decided by the Election Tribunal, Patiala ( 4 E. L. R. 441) 


10 E.L.R. 189 - Karnail Singh v . llection Tribunal. 
** GEL.R . 368 - Ajayab Singh another v . Karnail Singh others. 
f 4 1. L. R. 441 - Matradas & others v . Dhara Singh & others . 
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it was held that the instruction contained in note 6 of the nomi 
nation form that where an electoral roll is sub -divided into 
parts, the description of the part of the electoral roll in which 
the name of the person concerned is entered must be given , was 
not mandatory but only directory , and a substantial compliance 
with the provision was enough . It was further held that the 
nature and degree of the defect would depend on the difficulty 
involved in tracing out the entry. 

21. The learned counsel for the 1st respondent has relied on 
1 E. L. R. 4611, 12 E. L. R. 2162, 10 E. L. R. 413, 4 E.L. R. 3804, 
7 E.L.R. 4965, 4 E. L.R. 112 , 7E . L. R. 1357, and 8 E. L. R. 3328 
1 E.L. R. case cannot be applidto the present case because that 
was a case in which the candidate was not an elector on the date 
on which the nomination paper was filed . He was enrolled as an 
elector only later . According to the prescribed qualification for 
a candidate , he had to be an elector on the date on which his 
nomination paper was presented . The case in 12 E. L : R. is a 
decision of the Rajasthan High Court. A careful study of the 
facts of that case will show that that decision cannot be applied 
to the facts of the instant case . There a nomination paper was 
filed in 1953 , after an electoral roll of a constituency prepared in 
1951 had been superseded by another electoral roll prepared in 
1952. Against column 8 , which relates to the serial nuinber of 
the candidate in the electoral roll of the constituency in which 
his name is included , the serial number of the candidate as it 
appeared in the Electoral Roll of 1951 was given and a certified 
copy of that electoral roll was also annexed to the nomination 
paper . At the time of the scrutiny a certified copy of the roll of 
1952 was produced by the candidate . There was no dispute 
about the identity of the candidate. It would appear that the 
serial numbers of the proposer and the seconder in the nomina 
tion form were given from the electoral roll of 1952 which was 
in force and not from the superseded electoral roll of 1951 from 
which the serial number of the candidate was given . Under Sec 
tion 33 (1 ) of the Representation of the People Act, a nomination 
( 1 ) 1 E. L.R. 461 - Election Tribunal, Vellore - P . N. Balasubramanian 

T.C.R. Narasimhan and others . 
( 2 ) 12 E. L. R. 216 Rajasthan High Court - Brij Sundar Sharma y . 

Election Tribunal, Jaipur and others. 
(3 ) 10 E.L.R. 41 - Supreme Court- Rattan Anmol Singh and another y . 

AtmaRam and others . 
(4 ) 4 1. L. R. 380 - Election Tribunal , Dharwar - Desai Bara waraj v . 

Dasankop Hasansab and others. 
(5 ) 7 E. L R. 496 - Madras High Court - P . N. Balasubrahmanian v . 

Election Tribunal, Vollore and others . 
(6 ) 4 2. L. R. 112- Election Tribunal, Hazaribagh - Rameswar Prasad 

Singh v. Krishna Gopal Das & others . 
( 7 ) 7 E. L. R. 135 Election Tribunal Bikaner --Motiram v . Ramachandar 

Chowdhary & others. 
(3 ) 8 E. L. R. 332 --Election Tribunal, Ajmer --Hamam Singh v . Jwala 

Prasad others . 


21 


paper completed in the prescribed form and signed by the 
candidate himself as assenting to the nomination and two 
persons referred to as proposer and seconder, had to be 
presented between the hours of 11 in the forenoon and 
3 in the afternoon . According to the prescribed form 
column No. 8 had to be filled up , by inserting the serial number 
of the candidate in the electoral roll . In that case the serial 
number was filled up with reference to a superseded electoral 
roll of 1951 so far as the candidate was concerned, and with 
reference to the electoral roll of 1952 which was in force so far 
as the proposer and the seconder were concerned . Their Lord 
ships considered the difference between an inaccurate descrip 
tion and the absence of a description . Karnail Singh case and 
severalother caseswere considered , discussed and distinguished . 
Finally it was pointed out by their Lordships that : 
" Giving of the serial number from a superseded electoral 

roll and not from the electoral roll in force is equivalent 
to giving no number at all and it cannot be said to be a 
technical defect of unsubstantial character within the 
meaning of Section 36 (4 ) of the Act." The ratio 
decidendi is that the showing of the serial number from 
a superseded electoral roll is equivalent to showing no 
serial number at all, that it is mandatory that the serial 
number in the electoral roll should be given , and that 
as in the eye of law no number at all was given the 

nomination paper was not valid . 
This principle cannot be applied to the present case because 
in Exts. P - 2 and P - 5 the electoral roll number is given . The 
electoral roll number is defined, as already stated , in Rule 2 of 
the Representation of the People ( Conduct of Elections and 
Election Petitions) Rules and it includes three things viz ., 
( 1 ) the serial number of the entry, (2 ) the serial number of the 
part and (3) the name of the constituency. Numbers 1 and 3 were 
correctly given in this case , the ward number was also given, and 
as found by the Returning Officer himself, a mistake was com 
mitted only in writing up the part number. It cannot, in my view , 
by any stretch of imagination , be concluded , that in the present 
case the mistake in giving the part number is equivalent to giving 
no electoral number at all. Further, I have already pointed out 
with reference to some other decisions that a mistake in the sub 
division number is immaterial and of an unsubstantial character, 
if there is no difficulty in locating the correct number of the pro 
poser or the candidate as the case may be . The case in 10 E. L. R. 
41 appears to be irrelevant. That was a case where there 
was noncompliance with the provision of law which required the 
due attestation of the signature of illiterate persons. When the 
law prescribed what shall be a valid signature, and there was no 
such signature in the nomination paper , such a nomination paper 
had only to be rejected , as it was equivalent to the presentation 
of an unsigned nomination paper . I do not think it necessary to 
discuss each of the several decisions mentioned above , because 
none of those decisions relates to a case where the mistake re 
lated only to a part number and where the correct part number 
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was easily pointed out and found out by the Returning Officer . 
The learned counsel for the 1st respondent stated that 4 E.L.R. 
3011, 4 E.L.R. 4412, 6 E.L.R. 2243, 6 E.L.R. 4701, 6 E.L.R.3465 
7 E.L.R. 146, 7 E.L.R. 3387, and 9 E.L.R. 38.58, which might 
appear to be in favour of the petitioner can be distinguished . I 
do not think it necessary to discuss those decisions also. Suffice 
it to note , that there are quite a number of decisions, including 
the decision of the Supreme Court in Karnail Singh s case, 
which show that the quoting of a wrong part number by itself 
will not render the nomination paper invalid , if the correct num 
ber is pointed out at the spot or could be easily located by the 
Returning Officer on holding a summary enquiry . In the pre 
sent case the mistake in noting the part number was pointed out 
and the Returning Officer found it and he also found that it was 
only a mistake in writing up . But he thought that even such a 
mistake in writing up the part number was a fatal mistake, tak 
ing the view that the provision was mandatory in character and 
that any mistake or inaccuracy would automatically render 
the nomination invalid . If only the correct position of law had 
been understood or the Returning Officer had read the instruc 
tions given in the Hand Book for Returning Officers he would 
not have rejected the nomination on the basis that there was a 
mistake in writing up the part number. I shall also refer to the 
observations or dictum of the Supreme Court in * 1956 Supreme 
Court 140. It is as follows: 

" we do not think that is right and we deprecate this 

tendency towards technicality ; it is substance that 
counts and must take precedence over mere form . 
Some rules are vital and go to the root of the matter ; 
they cannot be broken ; others are only directory 
and a breach of them can be overlooked provided 
there is substantial compliance with the rules read 
as whole and provided no prejudice ensues ; and 
when the legislature does not itself state which is 
which Judges must determine the matter and exer 
cising a nice discrimination , sort out one class from 

the other along broad based , commonsense lines" . 
22. Under Act XXVII of 1956 , Section 36 (4 ) of the Represen 
tation of the People Act was amended by dropping the word 
technical . Maxwell s Interpretation of Statutes, 10th Edn . 
pages 19 and 68 and the decision of the Supreme Court in 

A. I. R. 1955 Supreme Court 661 at page 674 may be usefully 
considered in understanding the importance and implications of 
the extensive amendments made to Sections 33 and 36 of the 
( 1 ) 4 E. L. R. 301 

(5 ) 6 E. J. R. 346 
( 2 ) 4 E. L. R. 441 

( 6 ) 7 E. L. R. 14 
( 3 ) GE.L. R. 224 

( 7 ) 7 E L. R. 338 
(41 6 D. L. R. 470 

( 8 ) 9 L.L. R. 335 
* 1956 Supreme Court 140. 
TA . I. R. 1955 Supreme Court 661. 


23. 


Representation of the People Act by Act XXV! I of 1956. I do 
not think it necessary to elaborate the point further, and, 
suffice it to note , that it is the duty of a court to put such 
construction of a statute which has been amended , by under 
standing the mischief sought to be suppressed and the remedy 
sought to be advanced by the amendment. Before the amendment, 
under section 36 (4 ) the rejection of a nomination paper was 
prohibited only if the rejection was on a technical ground of a 
non -substantial character. The word technical has been 
Omitted by the amendment, thus making it clear , that even if the 
defect is not technical, a nomination paper shall not be rejected , 
unless the defect is of a substantial character . I have already 
pointed out that as the mistake in this case was only in writing 
up the part number and as the correct part number was pointed 
out at the time of the scrutiny and was also found by the 
Returning Officer and as there is really no dispute regarding 
the identity , the mistake in this case cannot be regarded as of a 
substantial character . 

23. The next question is whether there is any additional 
groundswhich will justify the rejection of the nomination paper. 
The contention of the learned counsel for the 1st respondent is, 
that there was some dispute regarding the identity of the 
proposer and that, as there was a dispute regarding the identity , 
the mistake was of a substantial character in this case . He has 
also invited my attention to the ruling of the Supreme Court in 
* A . I. R.1954 Supreme Court 510 which shows that : 

" It is impossible to say that when the law requires the 

satisfaction of a particular officer at a particular 
time his satisfaction 

can be 

dispensed with 
altogether 
The point urged is that the Returning Officer must have been 
able to satisfy himself regarding the identity of the proposer 
at the time of the scrutiny . First of all, the orders Ext. P -7 
and P -8 show what were the points raised by way of objection on 
which the Returning Officer had to exercise his mind and to 
satisfy himself. No objection was raised regarding the identity 
and the point is not adverted to in the orders. Therefore the 
question of identity was not a matter on which the particular 
officer required satisfaction at the particular time. In this con 
neclion we have to bear in mind the distinction between whatmay 
be called identification and what may be called identity . The 
identification of the proposer may be taken to mean the finding 
out the proposer s correct electoral roll number in the list and 
the identity of the proposer may be taken to relate to the 
question whether the person who signed as proposer in the 
nomination paper is really the person who is the proposer ac 
cording to the electoral rolls. The latter question is whether the 
person who signed as the proposer is an imposter or not, or in 

* A I. R. 195 ! Supreme Court 510 
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other words , it relates to the question of personation . It may be 
noted that it is not stated anywhere in the written statement 
filed by the 1st respondent that as a matter of fact P. W. 4 is 
not the person shown as elector with serial number 811 in Part 
No. 115x of the Devicolam Constituency . No such contention 
has been taken regarding the other proposer also . The question 
regarding the genuineness of the signature falls under Section 
36 ( c ) of the Act. No question under that sub - section has been 
raised in the pleadings and the evidence does not lead to the 
inference that there was any such question present at the time 
of the scrutiny also 

24. P.W. 2 the Returning Officer , in his examination in chief 
said No in answer to a definite and pointed question , whether 
there was any dispute regarding the identity . In his cross- exami. 
nation he attempted to state that there was some dispute . P.W.1 
the Assistant Returning Officer, who was present, swears that 
there was no dispute regarding the identity . He was present at 
the time of scrutiny . The evidence of P.W.3 (the peti 
tioner ) is also to the same effect. P.W. 4 the proposer has 
given a statement in his cross-examination which can be con 
strued as supporting the contention of the 1st respondent 
that there was dispute. What is stated by him is that 
he told P. W. 2 that it was he who signed as proposer 
in Ext. P - 2 and that it was when P. W. 2 asked him that he 
stated so. But repeatediy in his examination in chief and in his 
cross -examination he is affirmative that there was no dispute 
regarding the identity . R. W.1 ( the 1st respondent) states in 
her examination in chief that she raised objections regarding 
the identity of the proposers in Exts . P -2 and P -5, and that 
some others also raised the same objections. In her cross 
examination she states , that on verification of the number and 
part of the proposer in Ex.. P -2 some other name against the 
part and number was found, that neither the house namenor the 
village name of the proposer was given in Ext. P -2 , that they 
could not therefore identify , that she could not say whether 
P , W.4 was or was not a voter or whether the person who 
signed as proposer in Ext. P - 2 was or was not P. W. 4 and that 
some of the candidates said that the name of P. W. 4 being a 
common name, the fact that that name appeared in the electoral 
rollwould not show that that was the name of P. W. 4. It 
appears to me that the question of identification is confused 
with the question relating to the identity . The identity of 
P. W. 4 as the proposer has been proved now . P.W. 4 has proved 
it and there is no evidence contra . As already noted, there is 
also no plea that there was personation or that the person who 
actually signed in the nomination paper was not the person 
shown as an elector in the electoral roll. From these circum 
stances, it is clear to mymind, that the nomination is not liable 
to be rejected on the ground regarding identity as mentioned 
above . It inay also be noted that P.W. 2 (the Returning Officer ) 
has stated in his order that the correct number of the proposer 
was found . There is not even the slightest or vaguest indication 
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in the order that there was any dispute regarding the identity . 
The question of identity being a very important matter, it is im 
possible to conceive that any Řeturning Officer would have omit 
ted to refer to it, if in fact there was any dispute regarding the 
identity . P.W. 2 was satisfied regarding the identity or rather 
there was really no dispute regarding the identity . The identity 
has also now been established . There is not the slightest men 
tion in the written statement of the 1st respondent that the 
candidate is not qualified or is disqualified or that the proposer 
who signed in the nomination paper is not a proposer or is not 
qualified to be a proposer. If as now contended , the question of 
identity was raised , or raised seriously , P.W.2 would have 
adverted to it. He does not state in the orders that he was not 
satisfied about the identity . Hence, even if there was any men 
tion at the time about the identity , it was not even taken as a 
point for consideration by P. W.2, which suggests that he was 
satisfied about the identity . It is the unchallenged and un 
cebu evidence that P. W. 4 is the President the Peruvan 
thanam Panchayat and that the other proposer is a well known 
trader , a wholesale dealer. It will not therefore be unreason 
able to conclude that if the question of identity were seriously 
raised it would have been easy to prove it. 

25. The learned counsel for the 1st respondent has produced 
an attested copy of the order of the Election Tribunal, Indore in 
Election Petition No. 54 /57 * . In that case the omission to show 
the constituency was taken as a fatal omission . That case can 
easily be distinguished . In that case also the Supreme Court 
decisions and other decisions, where it was held that the 
omission to show a sub - division number was not of a substantial 
character, were discussed and distinguished. The Tribunal 
points out that it is manifest that the intention , the spirit and 
the letter of the law are all to this effect that the candidate 
must make it clear to the Returning Officer that he is 
entitled to stand as a candidate according to the electoral 
roll published . In that case the conduct of the petitioner 
has been pointed out by the Tribunal 
it is stated that he was a mere dummy . It is pointed out 
that when the defect was taken to his notice he did not say any 
thing at all and he did not point out the constituency name. 
That was a case where the correct particulars which would 
enable the Returning Officer to identify the candidate according 
to the electoral roll were not pointed out. A well-known dictum 
laid down by Lord Halsbury in ( 1901) A. C. 495 at page 506 
extracted by the Tribunal may be quoted here also It is as 
follows : 

" Every judgmentmust be read as applicable to the parti 

cular facts proved or assumed to be proved, since 

the generality of the expressions which may be 
* Election Tribunal, Indore. M. P., Election Petition No. 54/67. Shri 

Shantaram Shankararao Bhawalkar of Ratlam vs. Dr. Kailash Nath 

Katju of Jaora. 
33-4188. 


and 
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found there are not intended to be expositions of the 
whole law , but governed or qualified by the parti 
cular facts of the case in which such expressions 

are to be found." 
The dictum has to be borne in mind in considering the deci 
sion of the Election Tribunal, Indore in election Petition No.54/57 , 
and more particularly, in considering the decision of the Raja 
sthan High Court in 12 E. L. R.-216 * . And what are the parti 
cular facts of this case ? Two nomination papers P - 2 and P - 5 
were presented before the Assistant Returning Officer (P. W. 1) 
at the time prescribed by law . All the particulars given in the 
nomination papers regarding the candidate are correct. Regard 
ing the proposer a mistake was committed in showing the part 
number and the particulars regarding the name of the consti 
tuency, the ward number and the serial number were all correct. 
The particulars which were entered in the nomination papers 
regarding the proposers were taken from Ext. P - 1 which was 
got by P.W. 1 (the Assistant Returning Officer ) empowered 
to receive the nomination , from the Tahsildar (the Electoral 
Registration Officer ) . The figure 60 was printed on the 
front page , and a slip or mistake was committed in noting 
that as the part number in the nomination papers . P.W. 1 was 
also not able to discover this mistake . No doubt the laches of 
a Returning Officer will not absolve a candidate of his responsi 
bilities. At the time of the scrutiny a copy of the electoral roll 
in which the name of the candidate appeared was produced 
before the Returning Officer . That was all that was required 
by law . The correct part number of the proposers was also 
pointed out to the Returning Officer and he found the correct 
numbers and came to the conclusion that only a mistake had 
been committed in writing up the part number. If one bears 
in mind the definition or explanation of the word clerical in 
Wharton s Law Lexicon it is easy to understand that themistake 
committed in noting 60 as the part number was really a clerical 
mistake. On these facts and on applying the principles deduci 
ble from the various decisions referred to above . I have no 
hesitation in coming to the conclusion that the nomination paper . 
was not liable to be rejected and that Exts . P - 2 and P - 5 were 
improperly rejected by the Returning Officer P. W.2. My find 
ing on Issue 1 is that the rejection of the nomination paper of 
the petitioner was improper and invalid . 

26. Issue No. 2 : This issue was not pressed and the learned 
counsel for the 1st respondent has filed a statement to that 
effect. Absolutely no evidence was also adduced to show that 
the petitioner is the Director of a company . I find issue No. 2 
in the negative. 


* E. L. R. ( 12 )-216 - Brij Sunder Sharma v. Election Tribunal, Jaipur 

and others. (Rajasthan High Court). 
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27. Issue No. 3 : It is not specifically pleaded in the written 
statement of the 1st respondent that the election of the second 
respondent also has to be declared void . The learned counsel for 
thelst respondent stated that issue No. 3 was not pressed . There 
is no petition to set aside the election of the 2nd respondent. The 
amendment introduced by Act XXVII of 1956 also shows that an 
election need not be declared wholly void because a nomination 
paper of a candidate has been improperly rejected . The point 
appears to be absolutely clear , and as the contention - covered by 
this issue was abandoned , and not pressed by the learned counsel 
for the 1st respondent, I do not think it necessary to discuss the 
question further . I find that the election of the second respon 
dent is not liable to be declared void . 

28. Issue No. 4 : -The improper rejection of a really valid 
nomination paper is a ground for setting aside the election of the 
succesful rival candidate. The election of the 1st respondent 
has therefore to be declared void under Section 100 (c ) of the 
Representation of the People Act. I have not discussed the 
question whether the election is to be declared void under Sec 
tion 100 ( d ) (iv ) though that point is also raised by the petitioner 
because though Ext. P - 1, with reference to which the particulars 
regarding the proposers were entered in the nomination papers 
was supplied by P. W. 1, it is not shown what particular provi 
sion of the Constitution of this Act or of any rules or orders 
were violated so as to bring the case within the purview of 
Section 100 (d ) (iv ) . 

29. The only remaining question relates to the costs. Though 
the general rule in Election cases is also the same as in civil 
cases viz., that costs follow the event, it appears to me that the 
proper order to make in the present case is to direct the parties 
to bear their respective costs. This election petition was neces 
sitated not because the successful candidate resorted to any 
malpractices or anything of the kind. It is also not based on the 
ground that an imaginary disqualification or anything like that 
was urged by the respondent before the Returning Officer. Un 
fortunately , the Returning Officer who conducted the scrutiny, 
(P. W.2) appears to have acted in utter disregard of the 
instructions contained in the Hand Book for Returning Officers 
(pages 11 and 12 ) . If any reliance is to be placed on the evidence 
of P. W.2, it is to the effect that he was not able to come to a 
conclussion on any of the matters which he had to consider. 
And still he rejected the nomination papers though a rejection 
of a nomination paper can be made under Section 36 ( 2 ) of the 
Act only after deciding the objections. This does not mean that 
as a matter of fact he did not cometo any conclusion , because I 
have already pointed out with reference to the orders Exts. P - 7 
and P -8 that the Returning Officer rejected the nominations on 
the grounds that the production of a certified copy was essential 
and that a mistake in noting the part number was vital and that 
those were the only two points which were raised and which had 
to be decided . For these reasons, I would find that the proper 
order regarding cost is lo direct the parties to bear their respec 
tive costs . 
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30. In the result, this petition is allowed , and the electior 
of the first respondent to the General Seat in the Devicolam 
Double Member Constituency (No. 48 ) , Kerala State , is declared 
void and the parties are directed to bear their respective costs . 


Dated 14th November, 1957. 


( Sd.) O. CHANDU MENON , 
District and Sessions Judge 

and 
Member, Election Tribunal. 


( True copy ) 


ELECTION COMMISSION , INDIA . 


1, Aurangzeb Road , New Delhi - 2 . 
Agrahayana 16 , 1879 — Saka, / Dated the 7th December, 1957 . 


NOTIFICATION 
No. 82 /277 / 57 /13235 — WHEREAS the election of Shri C. G. 
Genardanan as a member of the Legislative Assembly of the 
State of Kerala from Chalakudy constituency was called in 
question by an election petition presented under Part VI of. 
the Representation of the People Act, 1951, ( 43 of 1951) by Shri 
Veliyath Joseph , son of Pylappan of Muringoor Thekkummuri 
Village, P. O. Koratti, Mukundapuram Taluk, Trichur District, 
Kerala State ; 

AND WHEREAS, the Election Tribunal appointed by the Ele 
ction Commission in pursuance of the provisions of section 86 
of the said Act, for the trial of the said petition , has, in 
pursuance of the provisions contained in section 103 of the said 
Act, sent a copy of its Order to the Election Commission ; 

NOW THEREFORE, in pursuance of the provisions of section 
106 of the said Act, the Election Commission hereby publishes 
the said Order of the Tribunai. 


By Order , 
A. KRISHNASWAMY AIYANGAR, 
Secretary to the Election Commission , India . 


BEFORE THE ELECTION TRIBUNAL, TRICHUR. 


Present. 
Shri T. A. ITTAN , B. A. BARRISTER -AT-LAW , 

Member, Election Tribunal, 
Tuesday , the 12th day of November 1957. 

Election Petition No. 277/1957 
Petitioner Shri Veliyath Joseph 

Vs. 
Respondents- 1. Shri C. G. Genardanan 

2 . P. K. Chathan 
This petition coming on for final hearing on 26-10-1957 and 
28-10-1957 in the presence of Shri V. K. Krishna Menon , Shri 
G. V. Ramanan and Shri M. B. Kurup , advocates for the peti 
tioner , Shri M. Madhavan Nair, Shri P. V. Ayyappan and 
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Shri V. T. George, advocates for the first respondent and Shri 
T. N. Subramania Iyer and Shri V. Sivaraman Nair , advocates 
for the 2nd respondent, and having stood over to this day for 
consideration, the Tribunal passed the following 


ORDER 
This Election Petition has been filed by Mr. Veliyath Joseph 
for a declaration that the election of respondent No. 1, Mr. 
C. G. Genardanan , to the Kerala State Legislative Assembly 
from No. 64 Chalakudy constituency is void. The allegations 
are the following : 

The petitioner is an elector in the said constituency . It is 
a double -member constituency , one seat being reserved for 
scheduled caste member . The poll was taken on 9-3-1957. On 
16-3-1957 respondent No. 1 was declared elected to fill the gene 
ral seat and respondent No. 2, Mr. P. K. Chathan was de 
clared elected to fill the reserved seat. 

Respondent No. 1. is a person disqualified for being chosen 
as, and for being, a member of the Legislative Assembly of the 
Kerala State . He is a Public works contractor and is on the 
approved list of such contractors maintained by the Department 
of Public Works. He has entered into contracts with the State 
Government for the execution of certain works , such as im 
provement to Thottipal- Kurumali bund , repairs to Karuvannur 
south bund , opening of a road from Puducad to Pazhayi etc. 
These are works undertaken by the P. W. D. of the erstwhile 
Cochin State and the United State of Travancore and Cochin . 
On the commencement of the Constitution of India and subse 
quently on the formation of the Kerala State, respondent No. 1 
became the contractor of the P. W.D. of Travancore - Cochin 
and Kerala States respectively . The accounts between res 
pondent No. 1 and the P.W. D. in respect of the said contracts 
have not been settled and closed . There are subsisting mutual 
claims between respondent No. 1 and the P. W.D. Under the 
said contracts respondent No. 1 had contracted with the P. W. 
D. to supply the necessary , materials for the works and to 
execute the works covered by the contracts . He is therefore 
a person who by himself and for his benefit and on his account, 
has an interest in contracts for the supply of goods to , and also 
for the execution of the works undertaken by, the Government 
of Kerala . Upon the Same facts, he is also one who has an in 
terest in contracts for the performance of services undertaken 
by the Kerala Government. 

The election of respondent No. 1 has therefore to be set 
aside under section 100 (1 ) (a ) of the Representation of the 
People Act 1951 (Act No. 43/51) . There has been non - compli 
ance with the provisions of the Representation of the People Act 
1951 and the rules and orders made thereunder in the nomination 
and election of respondent No. 1. His nomination paper was 
improperly accepted . The result of the election has been 


materially affected by the improper acceptance of thenomination 
and the non - compliance with the provisions of the Act. For this 
reason also the election of the first respondent has to be declared 
void . 


If on the facts disclosed in the petition and at the trial, the 
Tribunal forms the opinion that the result of the election , in so 
far as it concerns respondent No 2 , has been materially affected, 
the Tribunal may be pleased to make an order declaring the 
election of respondent No. 2 also void . 

2. The respondents contest and both of them have filed writ 
ten statements . The contentions of respondent No. 1 are as 
follows : - To the best of his knowledge, he is not on the 
approved list of Public Works contractors maintained by the 
department of Public Works of the Kerala State. Even if he is 
on the approved list of contractors , it is not a disqualification 
under section 7 of the Act. In order to attach a disqualification , 
the contracts must have been entered into with the Government 
of Kerala . He has not entered into any contract with the State 
Government . Apart from the contracts made in respect of 
works undertaken by the P. W. D. of the erstwhile Cochin 
State, he has not made any contract with any other Government. 
He has not entered into any contract with the Government of 
the Kerala State , nor has he any contract which in law may be 
deemed to have been made with he Kerala Government within 
the meaning of section 87 of the States Reorganisation Act 
37/1956 . He never had , nor has he any share or interest in any 
contract for the supply of goods to, or for the execution of any 
works , or the performance of any services undertaken by , 
the Government of Kerala . He is not in any way disqualified 
for being chosen as , and for being, a member of the Legislative 
Assembly of the Kerala State. There is no substance in the 
contention that there has been non - compliance with the provi 
sions of the Representatic f the People Act and the rules and 
orders made thereunder , in nomination and election . 

3. Respondent No. 2 has also raised identical contentions. He 
has further pleaded that his election will not in any way be 
affe sted , even if respondent No. 1 was disqualified for being cho 
sen as a member of the Legislative Assembly . 
4. The following issues were raised for trial : 

( 1) Whether the first respondentwas disqualified for be 
ing chosen as, and for being, a member of the Legislative Assem 
bly of Kerala State by reason of the fact that he had entered 
into contracts with he P. W. D. of the erstwhile Cochin State 
for the execution of the works in respect of Thottipal - Kuru 
mali bund, Puducad - Pazhayi road andKaruvannur south bund ? 
Whether the accounts relating to the said contracts have not 
been settled as alleged in the petition ? Are there subsisting 
mutual claims as alleged ? 
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(2 ) Whether the first respondent has any share or interest 
in any contract for the supply of goods to, or for the execution 
of any works or the performance of any services undertaken by 
the Government of Kerala ? 

(3 ) Whether the nomination of the first respondent was 
improperly accepted ? If so , whether the result of the election 
has been materially affected ? 

(4) Whether the petitioner is entitled to a declaration 
that the election of the first respondent is void ? 

(5 ) Whether the election of the 2nd respondent is liable 
to be declared void ? 


(6 ) What should be the proper order as to costs ? 
5. Issues 1 and 2 : These two issues can be conveniently con 
sidered together . As indicated above, the petitioner s.case is 
that respondent No. 1 was disqualified for being chosen as a 
member of the Legisla ive Assembly under section 7 (d ) of the 
Representation of the People Act (Act43 /51) . Section 7 ( d ) is 
in these terms : - 

“ A person shall be disqualified for being chosen as, and for 
being, a member of either House of Parliament or of the Legis 
lative Assembly or Legislative Council of a State 


( d ) if, whether by himself or by any person or body of 
persons in trust for him or for his benefit or on his account, 
he has any share or interest in a contract for the supply of 
goods to , or for the execution of any works or the performance 
of any services undertaken by , the appropriate Government. " 
According to section 9 of the Ac appropriate Government" 
means, in relation to any disqualincation for being chosen as a 
member of the Legislative Assembly , the State Government. 
Therefore in order to decide the question whether respondent 
No. 1 was disqualified for being chosen as a member of the Legi 
slative Assembly , we have to consider whether respondent No. 1 
has any share or interest in a contract for the supply of goods to , 
or for the execution of any works or performance of any services 
undertaken by , the Kerala Government . As observed in A.I.R. 
1954 Supreme Court, page 236 , the crucial dates with which 
we are concerned are 29th January 1957, the last date for making 
nominations and 16th March 1957 , the date on which the results 
were declared. In that case His Lordship Bose J., has observed : 
" The choise is made by a series of Steps starting with the nomi 
nation and ending with the announcement of the election . It 
follows that if a disqualification attaches to a candidate at any 
one of those stages, he cannot be chosen." 


6. It may be observed here that the petitioner s case is that 
the disqualification arises out of three contracts entered into by 
respondent No. 1 with the erstwhile Cochin State. The peti 
tioner has no case that respondent No. 1 has entered into any 
contract with Kerala State. The contention of the petitioner is 
that the said three contracts are still subsisting and that , there 
fore, they shall be deemed to have been entered into with 
Kerala State . Respondent No. 1 , on the other hand , contends 
that those contracts were not subsisting during the relevant 
period, and even if they were subsisting, he was not disqualified 
for being chosen as a member of the Legislative Assembly of the 
Kerala State , because those contracts cannot be considered as 
contracts entered into with [Kerala State . In view of these 
contentions, it is necessary to consider the nature of those 
contracts and their stages during the relevant period . Therefore 
I propose to dealwith those contracts. 

7. The three contracts with which we are concerned are: 
( 1) Widening the Kurumali south bund and converting it into 
a foot-path ; ( 2 ) Repairs to Karuvannur south and north bunds; 
and ( 3) Opening a road from Puducad Railway station to Pazhayi. 

8. Ex . P -11 dated 25-10-1947 is the agreement between 
Mr. Genardanan and the Executive Engineer, Southern Division , 
Cochin State, relating to the widening of Kurumali south bund 
and converting it into a foot- path . According to the agreement, 
the contractor shall commence the work not later than 27-10 - 47 
and should complete the whole work in accordance with the 
specification in the schedule and shall put the Executive Engineer 
in possession of the same before 23-3-1948 . It is provided that 
if the Executive Engineer is satisfied that the progress of the 
work is not adequate , he may at his option supplement the con 
tractor s work , or cancel the contract, and make other arrange 
ment for the completion of the work , at the risk and loss of the 
contractor , after giving him notice in writing to show adequate 
progress within a period to be fixed . Interim measurements 
may, on application made by the contractor be made from time 
to time, the interval between two measurements being not less 
than a month . The interim inspection , measurement and 
approval are for the purposes of interim payment only , and the 
contractor shall continue to be liable for losses arising before 
the work is finally completed and handed over to the Executive 
Engineer . The contractor deposited a sum of Rs. 174 in the 
Mukundapuram Treasury as part security and he agreed that 
10 % of themoney accruing due to him from time to time might 
be retained by the Executive Engineer as balance security for 
the due performance of the contract. The amount deposited by 
the contractor , and the amount deducted on account of the 
balance security shall stand as security pending due and faith 
ful performance of the contract, and shall be payable to the 
contractor only after a satisfactory fulfilment of the contract, 
and the same shall be liable to be forfeited on the contractor 
failing to carry out the contract in whole or in part. If the 
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contract is cancelled for any of the reasons mentioned in the 
agreement or if the work left undone has to be executed and 
completed by the Government at its own expenses, the contractor 
shall be liable to the Government for all losses arising from the 
resale of the contract or otherwise , and the amount of part 
security deposited by the contractor and the amount deducted 
on account of the balance security shall be forfeited to the 
Government and the amount drawn by the contractor up to 
that moment shall be refunded by him at once . 

9. Admittedly Mr. Genardanan did not complete this work . 
Pw.1 who is the Executive Engineer , P.W.D., Trichur Division , 
has stated that the accounts relating to this contract have not 
been settled . This is also clear from some of the documents 
filed in this case . I shall presently deal with those documents . 
Ex . P - 12 dated 6-9-1951 is a report sent by the Executive Engi 
neer ( P. W. D.) , Trichur Division , to the Superintending 
Engineer, Alwaye . In that report, inter alia , it is stated that the 
work of the improvements to Kurumali South bund by widening 
and forming it into a foot- path was taken as per the provision 
in the Road Board Programme of the erstwhile Cochin State ; 
that the estimate for the work amounting to Rs. 8,700 was sanct 
ioned in the Chief Engineer s Proceedings No. C. 7794/22 dạted 
3-7-1947 and the work was let on contract for execution ; that from 
the file on this subject recieved from the Ernakulam Division, it 
is gathered that the contractor had defaulted and, even after a 
registered notice issued from that office he did not resume the 
work ; and that, therefore, it might not be proper to continue the 
work through the former agency , even though the Assistant Engi 
neer has reported that the contractor had expressed his willing 
ness to continue the work . Ex . P - 14 dated 2-10-51 is a letter sent 
by Mr.Genardanan to the Supervisor , Irinjalakuda, relating to 
this contract. In that letter it is stated that the work was 
delayed for a long period owing to the revenue recovery pro 
ceedings taken against him by the Excise Department and that 
he was prepared to take up the work and complete the same as 
early as possible at the original tender rate . He therefore 
requested that sanction might be accorded for finishing the work . 
Ex . P - 15 dated 18-5-52 is a report sent by the Executive Engi 
neer, P. W. D. Trichur Division , to the Superintending Engineer, 
Alwaye. In that report the balance work that remained to be 
done at the sanctioned estimates are mentioned . Three items 
have been shown , the total amount under those heads being 
Rs. 4,300. A copy of Ex. P - 14 was also forwarded along with the 
report with the recommendation that the contractor might be 
allowed to finish that work . The same matter was reported by 
the Superintending Engineer to the Chief Engineer . He also 
made a similar recomiendation . But the Chief Engineer did 
not accept the recommendation . Ex . P - 16 dated 7-7-1952 is a 
memo issued by the Chief Engineer to the said Superintending 
and Executive Engineers. It reads thus: - “ The Executeiv 
Engineer s and the Superintending Engineer s recommendations 
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do not appear to be proper and in keeping with the depart 
mental practice. The contractor has defaulted and he has to be 
penalised for that as per rules . The balance work to be done 
may be got done through other agencies after preparing a re 
vised estimate as per current rates and inviting tenders for 
award of contract. Ex. P -19 dated 28-11-53 is a letter sent by 
the Executive Engineer to the Superintending Engineer. He 
requested that the contractor, Mr. Genardanan , might be de 
barred from taking any work in the department for not complet 
ing the said work . Ex . P - 20 dated 29-12-53 is the letter sent by 
the Superintending Engineer " to the Executive Engineer with 
reference to Ex . P - 19. It is stated that the contractor Mr. 
Genardanan , was debarred from taking any works in that 
circle . On 15-12-1954 Mr. Genardanan sent a letter to the Chief 
Secretary to the Government of Travancore- Cochin for final, 
settlement of P. W. D. Bills. The letter reads thus: -- " I am a 
contractor in the Public Works Department in the Trichur 
District. In a dispute with the Excise Department all my bills 
were attached and I had to stop my work . Now that dispute is 
over, I request that I may be paid all my bills pending pay 
ment on work I have completed and the earnest money depo 
sited by me as early as possible . A work viz ., converting the 
Kurumali South bund to a foot -path is pending completion . I 
request that Imay be permitted to complete this work with the 
materials supplied to me. Immediate steps may kindly be taken 
to make possible the settlement of all accounts in this year 
itself.” The Chief Secretary to the Government forwarded a 
copy of this letter to the Chief Engineer for immediate report 
(vide Ex. P - 21) . Ex. P -22 dated 4-7-55 is a report sent by the 
Executive Engineer to the Superintending Engineer . From that 
it is seen that tenders for the balance workswere invited during 
April 1954 , but the work could not be taken up for want of esti 
mated sanction . It is further stated that the revised estimate 
could be sanctioned cnly after ascertaining the liability of the 
original contractor, but his accounts have not been closed for 
want of paid vouchers to be received from the Executive Engi 
neer , Ernakulam . It is also pointed out that the exact extent of 
the liability of the original contractor could be known only after 
the completion of the balance work , as some minor deviation 
mightbe found necessary during actual execution . Ex. P - 23 is 
a report dated 5-4-56 sent by the Executive Engineer to the 
Chief Engineer regarding the final settlement of P. W. D. bills 
of Mr. Genardanan . In that report inter alia it is stated that 
information was received only with respect to the amount paid 
to the contractor and the bill amount of some materials pur 
chased and that since a large quantity of materials is seen 
issued to the contractor , the correct quantity issued and 
used in the work have to be ascertained to close the con 
tractor s account. Ex . P - 24 dated 3-9-56 is a report sent by the 
Executive Engineer to the Superintending Engineer. From that 
it is revealed that the balance work was carried out by Mr. V. N. 
Krishnan Ezhuthassen , The Final Contract Certificate for 
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the balance work disclosed that there was no loss to the Govern 
ment on account of the execution of the balance work . It is, 
therefore , stated that the net amount to be recovered from the 
original contractor Mr. Genardanan towards cost of unaccounted 
inaterials and 50 % storage , was only Rs. 6018-5-0 . The same is 
mentioned as the amount due to the Government from Mr. 
Genardanan in the report, Ex. P - 25 dated 14-9-1956 , sent by 
the Superintending Engineer to the Chief Engineer . Ex . P - 26 
dated 24-9-1956 is a memo issued by the Chief Engineer to the 
Superintending Engineer . The latter was requested to report 
why a revised estimate was being prepared for the work 
relating to Thottipal-Kurumali bund , and also whether that 
work had not been completed by the original contractor 
Mr. Genardanan . He was also requested to state whether there 
was any amount due to the contractor from the Department 
on account of other works doneby him and, if so , whether that 
amount could not be adjusted towards the amount to be reco 
vered . He was asked to forward a list of the unaccounted mate 
rials and explain the circumstances that led to the issue of so 
much materials in excess of data requirements. He was further 
asked whether 50 % storagehad to be charged on those materials . 
A copy of that memo was forwarded to the Executive Engineer . 
His report is Ex. P - 27 dated 4-10-56 . In that report he has 
stated that 207 bags of cement, 457 70 c. ft. of teakwood, 10177 
pounds of iron rods and 46 lbs of bolts and inuts were supplied 
to Mr. Genardanan . The contractor carried out a portion of 
the work and thereafter he dropped it. The balance work was 
entrusted to Mr. V. N. Krishnan Ezhuthassan at his quotted 
rates based on present schedule . The Final Contract Certificate 
received was not passed for want of sanction of the revised esti 
mates for Rs. 30,350 . As per the erstwhile Cochin practice the 
cost of unreturned quantity of cement was to be recovered at 
Rs . 10 per bag . No storage at 50 % was usually recovered . 
There is another work “ Repairs to Karuvannur south and north 
bunds. " pending settlement in the name of Mr. Genardanan . 
The F. C. C. received is minus bill and the same is not closed for 
want of previous vouchers and accounts from the Ernakulam 
Division . Another work “ Opening a road from Puducad Rail 
way station to Pazhayi " in the name of Mr. Genardanan has to 
be finalised. A sum of about Rs. 1,000 will be available from 
that work towards recovery . The net amount due from 
Mr. Genardanan has to be realised according to the provisions 
of the Revenue Recovery Act. Ex. P - 28 dated 29-12-56 is a 
report sent by the Superintending Engineer to the Chief Engi 
neer on the basis of Ex. P - 27 in answer to Ex. P - 26 . Ex. P - 44 
is a letter dated 24-12-56 sent by Mr. Genardanan to the 
Superintending Engineer, Alwaye . The letter reads thus: - “ I 
request you to kindly settle my accounts pending for the last so 
many years. The following are the details of the work pending: 
( 1) the final bill of nearly Rs. 5000 sent for His Highness 
sanction for the work of protection to Karalam north and south 
bunds. (2) Earnest money deposited for the above work , 
(3 ) Earnest money for the protection to Karalam north bund 
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1122 . (4 ) Bill for Puducad - Pazhayi road and its earnest 
money. (5 ) Earnest money deposited for the maintenance of 
Kodakara - Vellikulangara road for 1124. (6 ) Earnest money 
deposited for the maintenance of Puducad - Chengalloor road 
for 1124. (7 ) Earnest money deposited for the works in Pudu 
cad hospital 1124 . (8 ) Final bill for the work converting 
Kurumali - Thottipal bund into a foot - path . I hope that you 
will notmisunderstand me for writing this personal letter. I am 
busy with the above Convention works (Praja Socialist Party , 
First Kerala Convention , Puducad ) and hence I am not in a 
position to meet you . I have already informed you the impor 
tance of settling my accounts immediately . You know the pro 
bable date for elections has been announced . I have only a few 
days more for the election . If the accounts are not settled 
before final announcement of the General Elections, I may not be 
able to contest this time. This will affect my future very seri 
ously . So I request you to kindly interfere in this matter and 
settle my accounts as early as possible. This letter was for 
warded to the Executive Engineer on 26-12-56 for his report . 
On 3-1-57 the Executive Engineer sent the report (Ex. P - 29 ) . 
to the Superintending Engineer. As regards item No. 1 in Ex. 
P_44 , the Executive Engineer has stated that there is no such 
work in his division , but it is presumed that the petitioner 
means the work “ repairs to Karuvannurnorth and south bunds " . 
The F.C. C. for that work is not passed for want of previous 
vouchers, works account etc. It is also pointed out that the net 
amount due to the contractor as could be seen from the F. C. C. 
is Rs. 20. only . The earnest money deposited for that work is 
Rs. 80. This can be released only after the F. C. C. for the work 
is passed . Item No. 3 is not a work in his division . It may be 
in the Ernakulam division . The F.C. C. as regards item No. 4 
was passed long ago and Rs. 934 was placed under P. W. deposit 
since the party did not acknowledge receipt of payment. This 
deposit, however , cannot be released now since there are dues to 
the Government . Item No. 5 may be with respect to the work 
done in Ernakulam division . The works mentioned as items 6 
and 7 were not done by Mr. Genardanan . The final bill for 
converting Kurumali- Thottipal bund into a foot-path has not been 
passed for want of sanction to the revised estimate. Further in 
finalising the F. C. C. a recovery of about Rs. 6000 will have to 
be made from the contractor. Ex. P - 31 dated 25-1-57 is a report 
submitted by the Superintending Engineer to the Chief Engi 
neer (P. W. D.) in continuation of Ex . P - 28 . It is stated that 
according to the original contractor s accounts an amount 
of Rs. 5712-5-0 is to be recovered from him . A storage 
of 50 % except on cost of cement is included for all materials 
and for cement. Rs. 10 per bag is included . The division 
officer was asked to quote authority for the 50 % storage for 
which he has given copy of note submitted by the Personal 
Assistant to the erstwhile Cochin 

Chief Engineer anp 
orders thereon . 50 % above the actual rate is ordered to 
be recovered but it may be noted that as per the rules 
yalid now only 20 % storage is to be recovered . If only 20 % is 
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to be recovered the amount will be Rs. 4282-4-0 instead of 
Rs. 5712-5-0 . Therefore he requested that sanction might be 
accorded for fixing the amount to be recovered from Mr. 
G - nardanan at Rs. 4282-4.0. Ex. P - 32 dated 6-2-57 is a report 
sent by the Special Chief Engineer, P. W. D., to the Secretary 
to Government regarding the final settlement of P. W. D. bills 
relating to Thottipal-Kurumali bund. It is stated that an 
amount of Rs. 5712-5-0 is due from the contractor Mr. 
Genardanan as a result of departmental supply against the 
amounts of Rs. 803 from F. C. C. III and Rs. 1247 from the 
retention due to the contractor . Th - re is another work 
" repairs to Karuvannur north and south bunds ” pending settle 
ment in the name of Mr. Genardanan . The F. C. C. received is 
minus bill, but it is not closed for want of previous vouchers 
and accounts from Ernakulam division. Another work " opening 
a road from Puducad Railway station Pazhayi" in the name 
of Mr. Genardanan is to be finalised . A sum of Rs. 1000 will 
be available from the work towards recovery . The net amount 
is to be recovered from Mr. Genardanan by means of Revenue 
Recovery Act. Ex . P - 34 dated 29-3-57 is a report sent by the 
Superintending Engineer to the Special Chief Engineer 
regarding Thottipal-Kurumali bund . He has reported that the 
work has been completed in all respects , but the recoveries to 
be made from the original contractor , Mr. Genardanan , have 
not been effected. 

19 
10. We may now turn to the contract for repairs to 
Karuvannur South and North bunds. Ex . P - 36 dated 19-2-1946 
is the agreement between Mr. Genardanan and the Chief 
Engineer of the erstwhile Cochin State , for this work . The 
contractor deposited Rs. 80 in the Trichur Treasury as part 
security and agreed that 10 % of the money accruing due to him 
from time to timemight be retained by the Chief Engineer as 
balance security for the due performance of the contract. It is 
provided that the contractor shall commence the work not later 
ihan 14-3-46 and should complete the whole work in accordance 
with the specification in the schedule and all its details and put 
the Cb 

Engineer in possession of the same before 14-5-1946 . 
The other terms in the contract are the same as in Ex . P -11 to 
which r ference has already been made. 

11. From the evidence of PW1 (Executive Engineer ) and 
also from some of the Exhibits to which reference has already 
been made, it is clear that the accounts relating to this contract 
also have not been settled. I may , however , deal with some 
more documents which give more details about this contract. 

12. The contractor, Mr. Genardanan , was not able to finish 
the work within the stipulated period. Therefore on 13-5-46 
he wrote the letter (Ex . P - 37) requesting for 30 days tim more 
to complete the contract. That was allowed. Ex. P - 38 dated 
4-3-48 is a report sent by the Executive Engineer to the Chief 
Engineer . In that report, inter alia , it is stated that the work was 
practically completed in 1946 except for a small portion of 


pitching on the southernmost end of the southern bund measuring 
about 10 feet in length and 5 feet in height; that an interim pay 
ment amounting to Rs. 5103 was made to the contractor in June 
1946 ; that subsequently due to heavy floods in July 1946 thework 
at the western end to a length of about 50 feet collapsed and the 
pitching to a length of about 100 feet again slided down ; that 
as the river was in floods the work could not be radne in 1946 ; 
that when the water level went down, the work in the fallen 
portion was got done by the original contractor at his tendered 
rate; that since the work had been done satisfactorily the final 
bill was submitted by the Assistant Engineer; that the work 
was not in tact for checkmeasurement on the northern bank as 
it had been washed away by floods; and therefore sanction 
could be accorded for payment of the contractor s final bill 
without the usual checkmeasurement certificate. Ex. P -39 is a 
copy of G. P. Order No. P. C.5. 41275/23 dated 4th March 1949. 
It reads thus: - " The work was entrusted to the lowest 
tenderer , Mr. Genardanan , at 173 % above the estimated rates . 
The Chief Engineer has now requested for sanction to pay the 
contractor s final bill without the usual checkmeasurement 
certificate. The Government consider that the checkmeasure 
ment of the work was not done in time due to sheer negligence 
of the Assistant Engineer. It is therefore proposed to take 
proper action against the Assistant Engineer lor this negligence 

The contractor is also responsible for the loss 
incurred by the Government and it has to be considered 
whether a portion of this has to be recovered from the amount 
due to him . The Chief Engineer will submit definite proposals 
in the matter on receipt of the explanation of Mr. Joseph . The 
final payment to the contractor has therefore to wait." The 
explanation of the Assistant Engineer was called for, and he 
submitted his explanation on 6-4-1949 . Ex . P -41 dated 
27-6-1949 is the report of the Executive Engineer to the 
Chief Engineer on this subject. It is stated that at 
the time the Assistant Engineer submitted the final 
bill , the work was not in tact for check -measurement and. 
that is why sanction was sought for to pay the bill 
without check -measurement certificate; that the contractor 
has to be paid Rs. 1,802 more for the work done by him ; 
that the loss sustained by the Government was due to 
abnormal floods; and that since the work was redone by 
the contractor , it my not be proper to make him respor sible 
for the loss. The correspondence on this subject continued 
and is still continuing. It is not necessary to deal with all 
of them here. It will be sufficient, if reference is made to 
some of them . Ex. P -- 45 dated 1-3-57 is a report sent by the 
Executive Engineer to the superintending Engineer with 
respect to the contract under consideration . It is stated that 
the ultimate cost of work is Rs. 4,000 plus 173 % or Rs. 10,920 . 
The cost of work done is Rs. 3,743-10-10 plus 173 % or Rs 10,223. 
The claim for the work redone in slipped portion is disallowed 
by the Government. The bill is not seen check -measured even 
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by the Assistant Engineer. As per the then prevalent rules 
the work required the Executive Fngineer s check -measurement. 
A certificate is seen recorded by the Assistant Engineer saying 
that the work has been done satisfactorily . As per the file it is 
understood that the bunds were formed once but were washed 
off , and they were again got formed by the original contractor 
for which no claim was allowed by the Government, and they 
too were washed off and hence check -measurement, could 
not be taken . Ex . P - 46 dated 25-3-57 is a report sent by 
the Superintending Engineer to the Chief Engineer with 
reference to Ex . P -45. That report is as follows: " The 
accounts of the contractor is not closed till date . The work 
done has not been check -measured by the Assistant Engineer 
or the Executive Engineer. I request sanction.for paying the 
contractor accepting the measurements recorded by the 
supervisor in full without check -measurement. Copy of the 
Executive Engineer s letter explaining the position is also sub 
mitted herewith for perusal and early orders ." . Ex . P - 47 dated 
16-4-57 is a letter sent by the Chief Engineer to the Chief 
Secretary to Government of Kerala on the basis of Exs. P - 45 . 
and P - 46 . In that letter he has pointed out that the works 
are not capable of check -measurement at this late stage, since 
the earth bunds are also eroded in seasonal floods. He has 
recommended that the payment for the work may be made on 
the basis of the measurements recorded by the Supervisor 
and also on the strength of the certificate of the Assistant 
Engineer that the whole work has been done satisfactorily . 

13. Now let us pass on to the contract for opening a road from 
Puducad Railway station to Pazhayi Ex. P -50 dated 24-7-1947 
is the agreement between Mr. Genardanan and the Executive 
Engineer, northern division of the erstwhile Cochin State , 
for this work . The contractor deposited Rs. 182 in Trichur 
treasury as part security and agreed that 10 % of the money 
accruing due to him from time to time may be retained by 
the Executive Engineer as balance security for the performance 
of the contract. The contractor shall commence the work not 
later than 17-11-47 and should complete the whole work in 
accordance with the specification in the schedule and all its 
details and put the Executive Engineer in possession of the 
same before 18-6-48 The other terms of the agreement are 
the same as in Ex. P - 11 mentioned above . 

14. PW 1 (Executive Engineer ) swears that the accounts 
relating to this contract have also not been settled and therefore 
the final bill has not been passed . He has further stated that, 
instead of constructing the road through the acquired site , 
the contractor constructed a portion of the road throgh patta 
lands and , therefore, payment can be made only if the alignment 
approved by the Chief Engineer or the Superintending Engineer ; 
that the alignment was approved by the order dated 12-3-55 ; 
that after the approval steps are being taken to acquire the 
encroached portion ; that final payment can be made only after 
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the acquisition proceedings are over ; that if there is any loss to 
the Government arising out of the new aquisition , the contractor 
is liable for the same , and that the final bill has not been passed 
because the award of the Collector has not been received . In 
my opinion , this evidence is acceptable because it is supported 
by the documentary evidence adduced in this case . The order 
approving the alignment is found on page 377 of Ex . P -7 . On 
26-9-56 , the Assistant Engineer, Trichur, sent a report to the 
Executive Engineer on this subject. That letter reads thus : 
" During the execution of Puducad - Pazhayi road, a section of 
the road was formed through patta land instead of the acquired 
site . It was proposed from this office (vide report on B. 789/22 
dated 5-2-54) that the portion through which the road is actually 
formed and the aquired site exchanged to satisfy the petitioners . 
Please also see the Division endorsements dated 12-1-55 and 
28-3-55 in this connection . The Sy No, mentioned in the above 
reference is one of those about which the proposal of assign 
ment and exchange was suggested Hence there is no objection 
to the proposal put forward by the revenue authorities." ( Vide 
page 401 of Ex. P -57) . Ex . P - 54 dated 16-11-56 is a letter sent by 
the District Collector, Trichur , to the Executive Engineer, 
P. W.D. In that letter it is stated that the acquisition pro 
ceedings relating to the opening of Pazhayi road can be pushed 
through only after getting the views of the Executive Engineer. 
I may mention here that from Exs. P -29 and P -44 already ref 
erred to it is clear that the final bill with respect to this con 
tract was not passed till 3-1-57 . 

15. Now , from the evidence discussed above, the following 
facts are clear, and they are also not disputed . Mr.Genardanan 
( respondent No. 1) had entered into 3 contracts with the erst 
while Cochin State for the execution of certain works under 
taken by that State Government. The agreements are Exs. 
P - 11, P - 36 and P - 50 . The contractor did not complete the 
work covered by Ex. P - 11 and , therefore, the remaining work 
(major portion ) was got done through another agency . The 
accounts relating to that contract have not been settled . For 
the execution of that work the Government had supplied to the 
contractor large quantities of cement, teakwood and iron 
materials. Only a small portion of that was used for that pur 
pose . He has to account for the balance quantity . The liability 
under this head has not been fixed. This is the main reason 
why the final bill has not been passed with respect to this con 
tract. The accounts relating to the works covered by Exs. 
P - 36 and P -50 have also not been settled . As regards the work 
done under Ex. P - 36 , checkmeasurement was not taken and 
therefore, the payment can be made only with the sanction of 
the Government, which has not yet been accorded . Some amounts 
are due to the contractor under that contract. According to 
the Government, the amounts due to the contractor have to be 
adjusted towards the liability of the contractor with respect to 
the other contracts. In the other contract ( Ex . P -50 ) the con 
tractor constructed the road along different alignment than 

33/4138 J 


14 


what was sanctioned . A portion of that road was formed 
through patta lands. The encroached area has to be acquired . If 
by reason of the new aquisition the Government is put to any 
loss, the contractor is liable for the same. The acquisition pro 
ceedings are not yet over. For the works, already done, some 
amounts are due to the contractor . According to the Govern 
ment, this cannot be paid for two reasons. Firstly , this amount 
has to be set off against the liability of the contractor for 
damages that may arise by reason of the new acquisition . 
Secondly , this amount has to be adjusted towards the amounts 
due to the Government from the contractor under other con 
tracts . The contractor was pressing for final settlement of his 
bills and for payment of the amounts due to him including 
earnestmoney deposited by him . In his letter dated 24-12-1956 
(Ex. P - 44 ) he pointed out that if his accounts were not settled 
and closed before the announcement of the date of the General 
Elections, he might not be able to stand for the elec With 
these facts in mind let us proceed to consider the points for 
decision . 


16. First I propose to consider the question whether the said 
3 contracts subsisted during the relevant period. According to 
the learned counsel for the first respondent, the contracts were 
not subsisting on the crucial dates . It is said that time is of 
the essence of the contracts and that since the contracts were 
not performed within time, it must be taken that the contracts 
were broken long before the relevant dates. It is urged that 
contracts which were broken in 1949 or before canrot be con 
sidered as subsisting in 1957. But I see no substance in these 
arguments. This point is covered by the decision reported in 
A. !. R. 1954, Supreme Court, 236 , to which reference has 
already been made. In that case Their Lordships had to con . 
sider the scope of section 7 (d ) of the Representation of the 
People Act, 1951. At page 242, His Lordship Bose, J., has 
observed as follows: - " The question then is, does a contract 
for the supply of goods terminate when the goods are supplied 
or does it continue in being till payment is made and the 
contract is fully discharged by performance on both sides ? We 
are of opinion that it continues in being till it is fully dis 
charged by performance on both sides. It was contended on 
the strength of certain observations in some English cases , that 
the moment a contract is fully executed on one side and all 
that remains is to receive payment from the other , then the 
contract terminates and a new relationship of debtor and 
creditor takes its place . With the utmost respect we are un 
able to agree . There is always a possibility of the liability 
being disputed before actual payment is made and the vendor 
may have to bring an action to establish his claim to payment. 
The existence of the debt depends on the contract and cannot be 
established without showing that payment was a term of the 
contract. It is true the contractor might abandon the contract 
and sue on quantum meruit , but if the other side contested 
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and relied on the terms of the contract, the decision would have 
to rest on that basis. In any case, as we are not bound by the 
dicta and authority of those cases , even assuming they go to 
that far , we prefer to hold that a contract continues in being 
till it is fully discharged by both sides. " With these principles 
in mind let us examine the contracts under consideration . In 
my opinion , it cannot be said that the time is of the essence of 
the contracts. The actings of the parties to the contract clearly 
support this view . As already said on 13 5-1946 Mr. Genardanan 
wrote the letter (Ex. P -37) to the Chief Engineer requesting 
him to grant 30 days time more to complete the work under Ex 
P - 36 . That was granted . According to the terms in Ex. P -50 the 
work had to be completed before 18-6-1948. But it is seen that 
the contractor obtained extension of time till 30-6-51 , and on 
5-7-51 he again applied for 45 days time more to finish the work . 
That was also allowed. (vide Ex . P -51) . In this connection we 
may do well to remember that the delay in completing the works 
covered by Exs. P - 36 and P -50 was due to circumstances beyond 
the control of the contractor . Therefore the Government did 
not think it necessary to put an end to the contract , and on 
evidence it seems clear that the Government signified by con 
duct and acquiescence in its continuance . The contractor has 
also completed those works. In this view , there is no point in 
the argument that the said two contracts were broken before 
the crucial dates . Then as regards the contract evidenced by 
Ex . P - 11 , it has to be conceded that the contractor did not per 
form his part of the contract and thereby he was treated as 
defaulter. But even in such a case, in view of the Supreme 
Court decision , it cannot be said that the contract is not subsist 
ing. When a contract has been broken, the party who suffers 
by such breach is entitled to bring an action for compensation 
for any loss or damage caused to him thereby aginst the party 
who has broken the contract. In such a case the decision 
would have to rest on the terms of the contract. I have already 
said that the accounts under these contracts have not been 
settled and closed . Some payments have to be made and some 
adjustments have to be effected . As observed by the Supreme 
Court, a contract contizues in being till payment is made and 
the contract is fully discharged by performance on both sides. 
Therefore I hold that the 3 contracts subsisted during the 
relevant period , viz., 29th January 1957 to 16th March 1957. 


17. Then the question is whether the contract made with the 
erstwhile Cochin State can be deemed to have been made with 
Kerala State and if so, whether the first respondent was dis 
qualified for being chosen as a member of the Legislative 
Assembly under section 7 (d ) of the Representation of the 
People Acl. In my opinion , this question has to be answered 
in the affirmative. Article 3 of the Covenant entered into by 
the Rulers of Travancore and Cochin for the formation of the 
United State of Travancore and Cochin is as follows: 
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" As from the appointed day , -- (a ) all rights, authority 
and jurisdiction , belonging to the Ruler of either of the Cove . 
nanting States which appertain or are incidental to the Govern 
ment of that State shall vest in the United State ; (b ) all duties 
and obligations of the Ruler of either of the Covenanting States 
pertaining or incidental to the Government of that State shall 
devolve on the United State, and shall be discharged by it ; and 
( c ) all the assets and liabilities of either Covenanting State 
shall be the assets and liabilities of the United State." 
By the proceedings of the Government the United State of 
Travancore and Cochin (Order No. P -2 . 615/50 CS . dated the 
24th Jan. 1950) the name of the State was changed into " Travan 
core - Cochin State" with effect from 26th January 1950. The 
relevant portions of the G. P.may be quoted: 

" This State is described as " The United State of Travancore 
and Cochin in the Covenant, and Ordinances, the Acts and 
the Froclamations issued by His Highness the Raj Pramukh 
and certain Bills under consideration by Select Committees. 
The words United State of Travancore and Cochin are in 
scribed on the floral decoration of the Coat-of-Arms of this 
State . This Coat-of-Arms appears on the Government Gazette , 
the Government letter forms, plates attached to the State 
Cars, etc. The badges of the Army, the Police etc. also contain 
the letters , U. S , T. C. 

This State is described as Travancore- Cochin State in the 
Constitution of India which comes into force on the 26th 
January 1950. All concerned are hereby informed that, with 
effect from the 26th January 1950 , this State will be known as 
Travancore-Cochin State and this Government as " Travancore 
Cochin Governinent . Heads of Departments and Offices are 
requested to give effect to this change accordingly ." 
Wemay now turn to section 87 of the States Reorganization 
Act, 1956. Section 87 ( 1) excluding the proviso reads thus: 

" Where before the appointed day an existing State has 
made any contract in the exercise of its executive power for 
any purposes of the State , that contract shall be deemed to have 
been made in the exercise of the executive power 

( a ) is there be only one successor State - of that State; 

(b ) if there be two or more successor States and the 
purposes of the contract are , as from the appointed day, ex 
clusively the purposes of any one of them , -of that State ; and 

( c ) if there be two or more successor States and the 
purposes of the contract are, as from that day , not exclusively 
purposes of any one of them . - of the principal successor 
State ; 
and all rights and liabilities which have accrued , ormay accrue? 
under any such contract shall, to the extent to which they would 
have been rights or liabilities of the existing State , be rights or 
liabilities of the successor State or the principal successor State 
specified above." 
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Section 91 of the same Act is also relevant. It is in these 
terms: 

" The benefit or burden of any assets or liabilities of an 
existing State not dealt with in the foregoing provisions of this 
Part shall 

(a ) if there be only one successor State , pass to that 
State, and 

(b ) if there be two more successor States, pass to the 
principal successor State in the first instance , subject to such 
financial adjustment as may be agreed upon between all the 
successor States before the 1st day of October 1957, or in de 
fault of such agreement, as the Central Government may by 
order direct." 
In this connection Article 295 (2 ) of the Constitution is also 
important. It runs as follows: 

" Subject as aforesaid , the Government of each State speci 
fied in Part B of the First Schedule shall as from the com 
mencement of this Constituition , be the successor of the 
Government oI the corresponding Indian State as regards all 
property and assets and all rights, liabilities and obligations, 
whether arising out of any contract or otherwise , other than 
those referred to in cluse ( 1 ) . " 

18. Mr. Madhavan Nair, the learned counsel for the first res 
pondent has argued that under section 87 of the States Re 
crganization Act , contracts made with an existing State only 
shall be deemed to have been made with the successor State 
and , therefore , contracts made with Travancore -Cochin State 
alone shall be deemed to have been made with Kerala State, and 
since the contracts in question were made only with the erst 
while Cochin State , those contracts cannot be deemed to have 
been made with the Kerala State. It is urged that, although by 
virtue of the provisions in Article 3 of the Covenant, Article 
295 ( 2 ) of the Constitution and section 91 of the States Re 
organisation Act, all property and assets and all rights, 
liabilities and obligations, whether arising out of any contract 
or otherwise of the erstwhile Cochin State , have devolved upon 
Kerala State , it cannot be said that the contracts made by or 
with the erstwhile Cochin State have become contracts made by 
or with Kerala State, Mr. T. N. Subramania Iyer, the learned 
Counsel for the 2nd respondent has urged that there is no such 
disqualification under the Government of Cochin Act 20 of 1113 
(M. E.) and since till the Representation of the People Act came 
into force, the first respondent was not subject to any disquali 
fication arising out of a contract with the State Government, 
specific words are needed to attach such a disqualification to the 
first respondent and that a disqualification cannot be imposed and 
rights taken away by implication. But I am unable to accede 
to these arguments. What we have to see is whether the first 
respondent has any interest in a contract for the execution of 
any works undertaken by the Kerala Government within the 
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meaning of S. 7 (d ) of the Representation of the People Act. 
Before proceedings further we may do well to remember the 
purpose for which section 7 (d ) has been enacted. In the 
Supreme Court decision cited above, at page 243, it has been 
observed thus : -- " The purpose of the Act is to maintain the 
purity of the Legislatures and to avoid a conflict between duty 
and interest . It is obvious that the temptation to place interest 
before duty is just as great when there is likely io 
be some difficulty in recovering the money from Government 
(for example if the Government were to choose not to ratify the 
contracts) as when there is none." In my opinion , the 
provisions of Article 3 of the Covenant are substantially 
the same as that of section 87 and 91 of the States Reorganisa 
tion Act, although the words used are not identical. If this 
view is correct , under Article 3 of the Covenant, the contracts 
entered into with the erstwhile Cochin State shall be deemed to 
have been made with the United Sta ! e of Travancore and Cochin , 
which assumed the name " Travancore- Cochin State " on 26th 
January 1950; and by virtue of the provisions of section 87 of 
the States Reorganisation Act, those contracts shall be deemed 
to have been made with the Kerala State . I can find nothing in 
a contract apart from the rights and liabilities created there. 
under. It is conceded by the learned counsel for the first res 
pondent that the rights and liabilities of the ers while Cochin 
State, arising out of a contract or otherwise, have devolved 
upon the Kerala State . I have already found that the contracts 
evidenced by Exs. P - 11, P - 36 and P - 50 subsisted during the 
relevant period. If the Kerala State and the first respondent 
had rights and liabilities under those contracts during the re 
levant period , it is idle to contend that the first respondent had no 
interest in a contract within the meaning of section 7 ( d ). I have 
no doubt that he had such interest. In my view , for the appli 
cation of section 7 (a ) there need not be a contract with Kerala 
State . If all the rights and liabilities of the erstwhile Cochin 
State under the said contracts have devolved upon Kerala State, 
those contracts will be hit by section 7 ( d ) and thereby the 
first respondent will be disqualified , because he has also rights 
and liabilities under those contracts. Any other construction 
that might be put upon the section will , in my opinion , defeat the 
very purpose for which the section has been enacted. I, 
therefore , hold that the three contracts evidenced by Exs . P - 11 
P - 36 and P - 50 must be deemed to have been made with the 
Kerala Government, and since the first respondent had an in 
terest in those contracts within the meaning of section 7 (d ) of 
the Representation of the People Act, 1951, during the relevant 
period , he was disqualified for being chosen as a member of the 
Legislative Assembly of the Kerala State . 

19. Issue No. 3: This issue is not pressed in view of the 
decision reported in A. I. R. 1954 Supreme Court at page 
513 . 

20. Issue No. 5 : The question for decision is whether the 
election of the 2nd respondent,Mr. P. K. Chathan , is liable to 
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be declared void . The 2nd respondent and Mr. Balakrishnan 
contested the seat reserved for Scheduled Castes The 2nd 
respondent secured 43,454 votes. Mr. Balakrishnan got only 
30,937 votes. In this petition no ground is set out to declare 
the election of the 2nd respondent to be void , nor is there a 
prayer for the same. The only statement in the petition regard 
ing the election of the 2nd respondent is this. " If, on the facts 
disclosed in this petition and at the trial, the Tribunal forms 
the opinion , that result of the election , in so far as it concerns 
the 2nd respondent also , has been materially affected, then the 
Tribunal may be pleased to make on order declaring the elec 
tion of the 2nd respondent also void " . According to the 
learned counsel for the petitioner , the provision in the Act 
relating to this question is contained in section 100 ( 1) ( d ) (iv ) . 
The section is in the following terms: 

“ Subject to the provisions of sub -section (2 ) , if the 
Tribunal is of opinion : 


( d ) that the result of the election , in so far as it concerns 
a returned candidate, has been materially affected 
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(iv ) by any non -compliance with the provisions of the 
Constitution or of this Act or of any rules or orders made under 
this Act, the Tribunal shall declare the election of the returned 
candidate to be void ." 

21. It is argued on behalf of the petitioner that if the first res 
pondent, who was disqualified to be chosen to fill the general 
seat, had not contested, the 2nd respondent would not have 
secured so many votes and, therefore, it has to be taken that the 
result of the election , in so far as it concerns the 2nd respondent, 
has been materially affected . But I see no force in this argu 
ment. No doubt it has come out in evidence that the supporters 
of the first respondent had canvissed for the 2nd respondent 
also and that respondents 1 and 2 got printed posters like 
Ex . P - 9 and caused them to be displayed in public places, but 
from this alone it cannot be said that the election of the 2nd 
respondent has been materially affected . There is nothing on 
record to indicate that the supporters of the 1st respondent 
would not have canvassed for the 2nd respondent, if the first 
respondent had not stood for the election . It is not known 
whether any person has voted for the 2nd respondent as a result 
of such canvassing. We are quite in the dark as to whether any 
elector would have voted for Mr. Balakrishnan if canvassing was 
not done by the first respondent and his supporters. The ques 
tion is one of fact and has to be proved by positive evidence . 
There is no scope for any speculation about possibilities in a 
matter like this. In my opinion , there is no evidence worth the 
name on this point. I, therefore hold that the election of the 2nd 
respondent is not liable to be declared void . 
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22. Issue No. 4 : - I have already found that the first res 
pondent was disqualified for being chosen as a member of the 
Legislative Assembly of Kerala State . Therefore under section 
100 ( 1 ) (a ) of the Representation of the People Act , 1951, the 
election of the first respondent has to be declared void . I find 
accordingly . 

In the result, it is declared that the election of the first res 
pondent (Mr. C. G. Genardanan ) is void . There is no ground 
to interfere with the election of the 2nd respondent, Mr. P. K. 
Chathan . In the circumstances of the case , I would direct the 
parties to suffer their own costs . Ordered accordingly . 

Declared in open court, this the 12th day of November 1957. 


T. A. ITTAN , 
Election Tribunal . 
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THE GENERAL SALES TAX (AMENDMENT) 

BILL , 1957. 

A 

BILL 
to amend the General Sales Tax Act, 1125 . 
Preamble . - WHEREAS it is necessary to amend the General 
Sales Tax Act , 1125 , for the purposes hereinafter appearing ; 

Be it enacted in the Eighth Year of the Republic of India 
as follows : 

1. Short title and commencement.- ( 1 ) This Act may be 
called the General Sales Tax (Amendment) Act , 1957. 

(2 ) It shall be deemed to have come into force on and 
from the 14th day of December, 1957. 

2. Amendment of section 3 , Act XI of 1125. - In sub -section 
( 2 ) of section 3 of the General Sales Tax Act, 1125 (Act XI of 
1125 ) , hereinafter referred to as the principal Act, 

(i) for item (i) , the following item shall be substituted, 
namely : 
“ (i) Pure silk cloth other than that 

Eight naye 
woven on handloom 

paise " ; and 
(ii) item (ii) and Explanations I and II thereto shall be 

omitted . 
3. Amendment of section 5 , Act XI of 1125. - In section 5 of 
the principal Act, in clause (i) , the words and sold by persons 
dealing exclusively in such cloth ," shall be omitted . 

4. Insertion of a new section 5A in Act XI of 1125. - After 
section 5 of the principal Act, the following new section shall be 
inserted , namely : 

" 5A . Exemption of tax on the sale of mill-made textiles 
( other than pure silk ) , tobacco and sugar.- ( 1) The sale by any 
dealer of 

( i) mill -made textiles , other than pure silk ; 
(ii) tobacco ; and 


(iii ) sugar , 


other than stock of such goods in his possession , custody or 
control immediately before the 14th day of December , 1957 , 
shall, as from that date, be exempt from taxation under 
section 3 , sub - section ( 1) . 

(2 ) It shall be competent for the assessing authority to 
require any dealer carrying on business in any kind of goods 
mentioned in sub-section (1) to submit statements showing the 
quantity of stock of such goods which he is in possession , control 
or custody immediately before the 14th day of December, 1957 , 
the prices of such goods and such other particulars as may be 
prescribed . 
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(3) Every registered dealer and every person licensed 
under this Act, having any stock of the goods mentioned in sub 
section (1) immediately before the 14th day of December, 1957, 
shall maintain true and correct accounts in the prescribed man 
ner showing the particulars of such goods, the quantity sold on 
and after the said date and the value thereof. 

( 4) Subject to such rules, if any , as may be made by the 
Government in this behalf, the Government or any officer autho 
rised by the Government may compound for a consolidated pay 
ment the tax that would be payable on the sale of the goods 
mentioned in sub -section ( 1 ) in the possession , control or custody 
of any dealer immediately before the 14th day of December, 1957. 
In fixing the amount of consolidated payment to be accepted from 
any dealer under this sub- section , the amount, if any, payable as 
surcharge on the tax payable on the sale of such goods under 
section 3 of the Kerala Surcharge on Taxes Act, 1957, shall also 
be taken into account. " 

5. Amendment of section 19 , Act XI of 1125. - In section 19 
of the principal Act, after clause (a ) , the following clause shall 
be inserted, namely : 

" (aa ) wilfully submits an untrue statement or fails to 
submit a statement as required by sub-section ( 2 ) of section 5A ; 


or" . 


6. Amendment of Schedule I, Act XI of 1125. - In Schedule ! 
to the principal Act, items 2 , 5 and 13 shall be omitted . 

7. Repeal. The General Sales Tax (Amendment) Ordinance , 
1957 , is hereby repealed . 

STATEMENT OF OBJECTS AND REASONS. 
By the General Sales Tax ( Amendment) Ordinance , 1957 , 
mill-made textiles (other than pure silk ) , sugar and tobacco 
were exempted with effect from 14th December, 1957, from the 
levy of sales tax under theGeneral Sales Tax Act, 1125 , since 
an additional excise duty will be levied on these articles by the 
CentralGovernment. The Bill is intended to replace this Ordi 
nance . 


C. ACHUTA MENON . 
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